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INSURANCE AGAINST LOSSES THROUGH PAYMENT 
BEARING FORGED INDORSEMENTS 


Protection against losses through the payment forged and 
altered checks comparatively new development the insurance 
business. Many questions the construction policies 
this kind have yet brought for decision. 

recent case, involving question forgery insurance, points 
out the between forged indorsement and indorsement 
made through false assumption authority. 

The Bank Detroit Standard Accident Insurance Co., 
decided the Supreme Court Michigan, 222 Rep. 
holds that policy insuring against losses through payments forged 
indorsements does not protect against payment indorsement 
made through false assumption authority. 

forged indorsement indorsement wrongfully made which 
purports the indorsement person other than the one who 
actually made it. check payable the order John Smith 
and Fred Jones wrongfully indorses John Smith’s name it, the in- 
dorsement forgery. But Jones indorses the check this man- 
ner Smith, Fred Jones,’’ the indorsement not forgery; 
one made false assumption authority. 

the case referred the American State Bank certified check 
for $1,000, payable the order the American Investment Co. The 
deposited the personal Lynch the plaintiff bank. 
Lynch subsequently withdrew the proceeds. Apparently had 
authority indorse the check, for the opinion states that the plain- 
tiff bank was compelled refund the $1,000 the American State 
Bank. 

The defendant insurance company had issued the plaintiff bank 
bond, insurance policy, the amount $250,000, indemnifying 
the plaintiff against ‘‘any loss through the payment, whether received 
over the counter through the clearing house mail, forged 
raised checks, genuine checks bearing forged indorsements, 
the establishment any credit any customer the faith such 
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The court its opinion referred number decisions holding 
that indorsement the kind the check here involved not 
forgery and decided that the defendant insurance company was not 
liable. 

The opinion the court will found published full among the 
banking decisions this issue. 


COST PLUS CONTRACT FOR RESETTING BANK FIXTURES 


agreement manufacturer take down and reset the fix- 
tures bank ‘‘at actual cost plus twenty per cent.’’ does not entitle 
the manufacturer include ‘‘overhead charge.’’ The Court 
Civil Appeals Texas decided this point recent case, Mailander 
Continental State Bank Beckville, Rep. (2d) 615. 

appeared that the plaintiff sold some bank fixtures the de- 
fendant bank and installed them. About three years later the bank 
decided have the fixtures rearranged reduce the open space 
the lobby and the plaintiff agreed the work the basis 
above stated. The plaintiff sent man from his factory the town 
where the bank was located and the work was done him. When 
the plaintiff’s bill came there was some disagreement the 
number hours put the workman and other items, but the 
principal dispute had with item $103.75 for ‘‘overhead 

The plaintiff testified follows: 


basis which this work performed was what 
known cost plus basis; that is, the total cost me, 
overhead expense, plus per cent. profit me. arrived the cost 
charged the bank figuring the actual cost materials, travel- 
ing expenses and net amount actually paid out for labor, and adding 
overhead expense. Plus per cent. profit. The over- 
head expense does represent penny profit me, but repre- 
tion furnish service such was given the bank this instance. 
This costs money, particulars rent, taxes, insurance, depreciation 
and maintenance expenses. The only way can make business 
pay these expenses and keep from operating loss charge each 
job with its pro rata part, was done this case. This 
the regular system for figuring cost plus jobs that have been using 
for the past twenty-five years. the same system used nearly 
every manufacturer our line business. was adopted the 
National Manufacturers’ Association five years 


The testimony the cashier the bank was the following 
effect 
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have been business man and banker for many years. have 
had oceasion understand, general way, the business term ‘cost 
does not invariably include ‘overhead charge.’ this 
have been charged with ‘overhead expense, $103.75.’ Such 
charge was never contemplated this transaction and was 
never mentioned any one until the time the plaintiff rendered 
this bill. Never any time did agree pay such charge for the 
bank. was not agreed between that this ‘overhead’ should 
charged this 


holding that the plaintiff was not entitled include the over- 
head charge the court said: 


appellant (plaintiff) making the actual cost the 
job, addition ‘plus twenty per cent,’ charged the appellee (de- 
fendant) with certain proportion the ordinary expenses operat- 
ing his and business, denominated ‘overhead expense.’ The 
question determined whether the appellant was entitled 
charge the appellee for the item ‘overhead expense,’ addition 
the amounts expended directly upon the alteration the fixtures 
for labor and material. 

view the work done and the relations the parties 
the work, the object the provision ‘actual cost plus twenty per 
cent.’ was, seems, the accounting between them only 
the money actually paid for necessary labor and material directly 
effecting the alteration the fixtures, with ‘twenty per cent.’ added 
compensation the plaintiff. The negotiations the parties con- 
firm the that they intended, ‘actual cost’ used the 
agreement, refer the sum actually paid for necessary labor and 
material doing the particular job, and wise inclusive any 
charge for overhead expenses the appellant’s factory Waco. The 
particular job does not appear have been considered ‘factory 
job,’ and such strictly differing from contract perform 
labor and furnish materials. The fixtures the bank were merely 
taken down and set conformably different plan. The dis- 
mantling and setting the fixtures was, understood, the or- 
dinary practical work expert performed him 
only the place work, the bank building. The appellant was 
merely provide that expert workman from among the workmen 
his factory, and paid the value his labor and his expenses 
travel and board. New material, ‘if any were necessary,’ setting 
out the fixtures, was shipped from the factory the place 
work, and paid for ordinary sale such material. 
was contemplated that case new material was necessary 
‘used, only very little would required. And only desk extension, 
the admitted cost $26.95, was needed and used besides the cop- 
per wire, plaster, and putty, the cost $6.30. fact, the situa- 
tion and negotiations the parties prior and the time 
the agreement indicate that they mutually considered all the cost 
doing the job would consist substantially the money paid out for 
labor the expert mechanic and his traveling and boarding expenses, 
with ‘twenty per cent.’ added the aggregate amount compensa- 
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tion the contractor. mention was made during the negotiations 
concerning overhead expenses being the estimate ‘actual cost’ 
the appellant. 

manifest, conclude, that not have been mutually 
intended the parties that the appellant could agree make the 
alteration required, and then insist, merely because operated 
factory and sent expert mechanic, that the overhead expenses 
should reckoned part the actual cost directly effecting 
the alteration the fixtures. the nature things the overhead 
expense running the factory was treated apart from 
the real cost doing the job the bank. Such expenses were 
wise necessary adapt the existing fixtures the rearrangement 
the bank. The overhead expense would have been whether 
the present job had been done not. believed that their 
agreement the parties have precluded themselves from showing any- 
thing inconsistent with the natural and ordinary meaning the words 
‘actual cost plus twenty per cent.’ The use the two words ‘actual 
cost’ emphasizes the meaning the parties, excluding the 
counting between them any idea profit, and everything except 
what fairly reckoned part the real cost directly 
effecting the alteration the fixtures. The express limitation pay 
further added expense, profit, compensation was that ‘twenty 
per cent.’ The ‘cost plus basis,’ which appellant testified relied 
upon authorizing him overhead expense, was not the 
terms the present agreement. The quite different from 
factory sell and install, the first instance, its 


BANK LIABLE FOR DEPOSITOR’S LOSSES THROUGH LOANS 
CASHIER 


bank will held liable depositor where its agrees 
loan the depositor’s funds and invests them worthless securities, 
especially where the funds are invested note owned the bank 
and indorsed the bank without recourse. The decision which 
this was reached Farmers Merchants Bank Elkton 
Wisdom, Court Appeals Kentucky, Rep. (2d) 846. 

this case appeared that the plaintiff had left the custody 
the defendant bank government bonds the value $8,000 and 
had deposit account there considerable size. was suggested 
her the defendant’s cashier, who was the active officer 
charge the bank, that her funds should invested good com- 
mercial paper which would yield greater rate interest than she 
was receiving the time and would safe the government 
bonds. She agreed with this suggestion and some real estate which 
she had recently inherited was converted into money and turned over 
the bank for the same purpose. 
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Thereafter the cashier invested $3,000 the plaintiff’s money 
note one Webb, $500 note one Bodine and $5,686.50 
note Penick Co. The plaintiff alleged that, the time the 
purchase these notes, the makers were insolvent and that the notes 
were wholly without value. She sought recover from the bank 
judgment for the aggregate amount the notes, together with the 
unpaid interest. The jury brought verdict favor the bank 
the Penick note and favor the plaintiff the Webb 
and Bodine notes and the bank appealed. affirming the judgment 
the lower court, the Court Appeals wrote part follows: 


cashier was the executive officer the bank charge its 
affairs. The public dealt with the bank through him. The testimony 
shows that was acting for the benefit the bank, although helping 
its the management their investments. well 
settled that bank, like any other corporation, bound the acts 
its officers and agents acting the regular course business, and 
permitted the directors the bank their own interest 
conducted for considerable period time. Deposit Bank Fleming, 
961, Ky. Law Rep. 1949; First National Bank Bryan, 
215 Ky. 339, 285 239; Hall-Watson Furniture Co. Cumber- 
land Co., 203 Ky. 90, 261 883; Kozy Theatre Co. 
Love, 191 Ky. 602, 249; Com. Mehler, 183 Ky. 11, 208 
13; Caddy Oil Co. Sommer, 186 Ky. 843, 218 288. 

further insisted that the bank itself was without authority 
make contract the character relied upon the plaintiff. The 
terms the contract, and the conduct the parties under it, was 
nothing more than the borrowing and lending 
money was deposited with the bank, and the relation debtor and 
was thereby created. Taylor Taylor, Ky. 470. well 
settled that banker essentially dealer capital, and usually 
the intermediate party between the borrower and the lender. bor- 
rows one party and lends another, and the difference between the 
terms which borrows and lends the source and measure 
his profits. 592; Curtis Leavitt, 166; Deposit 
Bank Fleming, 961, Ky. Law. Rep. 1949. 

reference the Webb note, the liability the bank 
sustainable another ground, the plaintiff’s evidence true, which 
must assume, view the verdict. The bank itself owned the 
Webb note, which was past due, and the maker default. was 
sold the bank through the and placed him the assets 
Mrs. Wisdom; $3,000 her money was withdrawn from deposit 
and appropriated the purposes the bank. When she learned 
it, she protested, and was assured that was all right, and the 
bank was behind it. The bank could not thus dispose the paper, 
obtain the customer’s money, and dispute either its power the 
authority its executive 596; Citizens’ Bank 
Waddy Bank, 126 Ky. 169, 103 249, Ky. Law Rep. 365, 
(N. 8.) 598, 128 Am. St. Rep. 282. 

bank has right lend money and take notes therefor, pur- 
chase notes from others who had lent money thereon. has likewise 
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undoubted right sell its notes, and such transactions acting 
clearly within its power, and the same liabilities other per- 
sons like dealing. 

bank interposed plea that there was consideration for 
the contract alleged the plaintiff, but obvious, view what 
have said, that the deposit the money with the bank, and its 
conduct the business for the mutual benefit the parties, was 
sufficient consideration support the contract. bank cannot ob- 
tain the funds customer under contract, and, after performing 
agreed for several years, escape the consequences the contract 
asserting lack consideration the origin the transaction. 
Luigart Federal Parquetry Mfg. Co., 194 Ky. 213, 238 758; 
Sternberg Dredging Co. Bondurant, 223 Ky. 668, (2d) 686. 

appears evidence, that when the bank assigned the Webb 
note the plaintiff, there was indorsement the effect that the 
assignment was without recourse. will recalled that the cashier 
did not deal with the plaintiff the sale that note, but simply 
took from the assets the bank and placed the safety box 
the plaintiff, which was under his control, and which had 
Her money was withdrawn from deposit and paid the 
bank. Mrs. Wisdom testified that she did not know the indorsement 
mentioned was the note. The cashier could not, under these 
cumstances, impose contract the plaintiff which would enable the 
bank unload worthless paper upon its have held that, 
when note indorsed without recourse, does not relieve the in- 


dorser, there was sufficient evidence concealment, fraud, mis- 
representation justify submission the issue, and sustain the 
verdict reached the jury. This falls within that rule, and 
the court did not err leaving the jury the determination that 
question. Hartsfield Pace, 189 Ky. 95, 224 647; First State 
Bank’s Receiver Farmers’ Bank, 155 Ky. 693, 160 


LAW DOES NOT APPLY OFFICER 
CORPORATION SIGNING CHECK AGAINST 
INSUFFICIENT FUNDS 


The so-called ‘‘bad law, which has now been adopted 
number states has for its object the facilitation criminally 
prosecuting those who issue checks against insufficient funds. 

recent New York decision has been held that the New 
York Bad Check Law does not apply the treasurer corporation 
who signs check the name the corporation against insufficient 
funds. The case People Fleishman, 232 Supp. 187, de- 
cision the City Magistrate’s Court New York City. 

this case appeared that the defendant was the treasurer 
Kinzer Fleishman, corporation. April, 1927, the cor- 
poration borrowed $500 from one Goldstein who was referred 
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the paragraphs the opinion below the complainant. January, 
1928, the corporation gave its check Goldstein payment the 
loan, which check was signed the president the corporation and 
the defendant, Fleishman, treasurer. The defendant delivered 
the check person Goldstein and was deposited him and was 
subsequently returned because insufficient funds. 

Section 1292-a the New York Penal Law, amended chapter 
678 the Laws 1927, reads follows: 


person who, with intent defraud, shall make draw 
utter deliver any check upon any bank knowing 
the time such making, drawing, uttering delivering that the 
maker drawer has not sufficient funds such bank 

for the payment such check, although express represen- 
tation made reference thereto, shall guilty misdemeanor; 
and money property obtained from another thereby guilty 
and punishable accordingly. 

any prosecution under this section against the maker 
drawer thereof, the making, drawing, uttering delivering 
check payment which refused the drawee because 
defraud and knowledge insufficient funds such bank.’’ 


holding that the defendant could not held guilty under this 


statute the court wrote follows: 


first question that arises this: What relation does the 
defendant bear this check?. Clearly not the maker the 
drawer, because this the corporation’s check. True, the defendant’s 
signature appears the foot the instrument, but only after the 
name, and his title treasurer follows his signature. 
signed his name only representative capacity, the same 
way the president did; that is, solely for the purpose giving 
effect the instrument the act the corporation. civil suit 
this check, neither the defendant nor the president could joined 
maker drawer. Negotiable Instruments Law, 20; Union Na- 
tional Bank Seott, App. Div. 65, 145. Certainly 
criminal proceeding, where stricter rules construction are ap- 
plied, this representative capacity the defendant cannot 
twisted place him that category. 

did the defendant utter this check? The term ‘utter,’ with 
respect negotiable instruments means ‘to offer; put out; pass 
off; sell; vend.’ Cye. 1101. Words and Phrases, 
7251, are found numerous decisions holding that utter instru- 
ment there must some declaration, directly indirectly, words 
actions, that good. There must involved the element 
negotiation the check; some benefit, expectant realized, flowing 
directly the transferor from the act passing the instrument. 
Here the transaction centering around the complainant’s receipt 
the check constituted its entirety attempt pay pre-existing 
debt the corporation, not the defendant’s personal debt; the check 
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was drawn the order the complainant; the defendant did not 
indorse it; and benefit accrued him from the complainant’s ac- 
ceptance the check, except the indirect one resulting from the fact 
one its liabilities. The whole transaction was corporate one; the 
corporation not only made and drew the check, but thus, through one 
its officers, also ‘uttered’ the check. 

did the defendant ‘deliver’ the check? again are 
confronted with the technical, legal definition word, distin- 
guished from its popular meaning. Negotiable Instruments Law, 
delivery defined the ‘transfer possession, actual con- 
structive, from one person The words ‘actual con- 
structive’ are significant. They warn once that what meant 
delivery the law merchant not always the mere physical 
manual transfer the paper from one person another; for, 
see, there may ‘constructive’ transfer possession, ‘delivery’ 
the eyes the law, even though the paper actually remains its 
original place. Here the check was handed the complainant the 
defendant; but, since was drawn the complainant’s order, the 
defendant, though physical possession the instrument, had 
legal possession, for had right the proceeds. When the com- 
plainant the check from the defendant, that moment there 
took place actual ‘transfer possession,’ which ‘delivery’ 
the legal sense, but that delivery was made the corporation 
thus transferring its legal possession, and not the defendant. 
the check had been sent messenger, contended that the latter 
would chargeable with the crime one who had delivered check 
drawn upon insufficient funds? apparent that what here 
meant not the bare physical act manual delivery, but the formal 
act defined the Negotiable Instruments Law, legal concept some- 
what akin the delivery deed known the law real 
property, and that act was performed the corporation this case. 

therefore hold that, when corporation issues its check pay- 
ment corporate debt owing the payee, which check not 
honored for lack funds eredit, none the officers who signed 
their representative capacity may under section 
1292-a the Penal Law, because none them can regarded 
either maker, drawer, utterer, deliverer the check. Whether 
the corporation itself can brought bar need not 
decided here. That there ample authority for proceeding against 
the corporation appears from People Rochester Railway Light 
St. Rep. 770, Ann. Cas. 837, and from People Canadian Fur 
Trappers Corp., 248 159, 161 455, and there cited. 

aware that People Siman, 119 Misc. Rep. 635, 197 
713, the County Court Montgomery County upheld 
ment based this section, against the president and the treasurer 


who signed check the corporation’s name. The. 


precise question, however, whether the officers were personally 
liable, not discussed the opinion; evidently seemed have 
been taken for granted. Nevertheless, that case cited tending 
support that proposition, respectfully decline follow it. 
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may urged that thus construing this section, the door 
opened fraud persons who may shield themselves behind the 
corporate entity. answer that argument that one who deals 
with corporation usually foregoes recourse against the officers per- 
sonally. the men who signed this very check are immune from 
personal liability civil suit based the check, they may retain 
their individual fortunes unto themselves, and laugh scorn the 
efforts general creditors the corporation reach those private 
assets satisfy corporate liabilities, does shock our sense justice 
hold that criminal proceeding, too, the separate corporate 
entity may set bar personal prosecution? Doubtless con- 
ditions might arise when, reason representations made con- 
nection with the issuance the check, officers corporation may 
lay themselves open the charge larceny obtaining property 
false pretense; but, the absence such other special 
the fact that the instrument corporate one must operate 
defeat criminal proceeding against the individuals under this 
section. 

construing this statute, must bear mind that have 
before somewhat unusual law. indebted and cannot 
meet the obligation when due, B’s remedy civil action; 
cannot invoke the aid the criminal courts. If, forestall the civil 
suit, gives his promissory note, payable his bank, and if, the 
due date the note, A’s funds his bank are sufficient 
meet it, the note paid the bank; not, still confined 
civil suit, either the note the original indebtedness. The 
litigation still private, with the plaintiff and the defend- 
ant. But, should attempt discharge the debt his check, which 
dishonored his bank for lack funds then the matter 
takes new aspect. The Penal Law invoked; the machinery 
the courts comes into action; the state now becomes the ag- 
grieved party, and only the complaining witness, who may 
compelled testify against his will; the district attorney now em- 
powered step in, representing the state—in short, crime has been 
committed. Doubtless the startling features this law may de- 
fended the ground that they are necessary for the protection 
business dealings; objection has been raised, and possibly none 
can raised, constitutional grounds. Nevertheless the fact 
mains that this section something new the law, though 
closely resembles what used known, and abhorred, ‘imprison- 
ment for debt’ the law.’’ 


ACTION STOCKHOLDERS AGAINST OFFICERS AND 
DIRECTORS FOR MISMANAGEMENT 


Stockholders failed bank cannot bring suit against the officers 
and directors recover damages for mismanagement unless appears 
that the bank, its receiver, refuses sue; and then the action 
not maintained the stockholders for their own benefit. must 
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brought the right the bank for the benefit all stockholders, 
depositors, ete., entitled participate the distribution 
the bank’s assets. 


These points were covered recent decision the Supreme 
Court South Carolina, Gary Matthews, 145 Rep. 702. 
The following paragraphs are quoted from the court’s opinion: 


law thoroughly settled that such damages, recoverable, 
constitute assets which belong the corporation, its representa- 
tive, the receiver, and that any action therefor must brought 
the right the corporation, for the benefit all persons entitled 
participate the distribution its assets. 

Browne Hammett, 133 446, the court said: 

right action against the officers and directors cor- 
poration, for their negligent and wrongful acts causing loss the 
corporation, one which vested the corporation, and can only 
the corporation, its rigkt, for the benefit, 
asset, those lawfully entitled interest the assets the 
corporation.’ 

Pont Standard Co., Del. Ch. 324, 692, was 
held: 

right sue its officers for mismanagement its affairs 
right the corporation; money recovered belongs the 
corporation.’ 

MeMullen Ritchie, Fed. Rep. 253, Mr. Justice Lurton 
said 

injury done the defendants, any, was done the cor- 
poration the wrong, actionable, was one remedied 
action the corporation, shareholder for the benefit 
the corporation, upon the refusal the corporation sue. 
stockholder cannot maintain suit for the indirect injury done him 
obvious need elaboration.’ 

assets insolvent bank ineluding rights action 
against its officers and stockholders for misconduct, constitute trust 
fund for creditors and are distributed the same order the assets 
other insolvent assets, except such preferences may prescribed.’ 

true that the corporation, its receiver, refuses bring 
the action, one more the stockholders, depositors, other 
may then bring the action, but must brought the 
right the corporation, and for the benefit all those entitled 
participate the distribution the assets. cannot maintained 
one class solely for their benefit. 

Browne Hammett, supra, was further said: 

plain interpretation the complaint that the mismanage- 
ment and negligence the directors, the various particulars men- 
tioned, have entailed losses, many thousand dollars the bank, 
and that recovery the damages inflicted upon the bank will 
inure the benefit the stockholders, depositors and general 
who will entitled participate them. other words, 
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sought realize, the corporation, assets for distribution among the 
depositors and general creditors first, and the stockholders, should 
balance remain.’ 

quite evident that the right the plaintiffs maintain the 
action was sustained for the reason that the suit was brought the 
right and behalf the corporation, for the benefit all stock- 
holders, depositors and ereditors the bank. 

construing the complaint Hernlen Vandiver, supra, the 
court said: 

find the complaint but single cause action, with 
specifications: effort bring into the treasury the corporation, 
for the benefit its depositors and other and ultimately 
its stockholders, funds the bank which, alleged, have been dis- 
sipated the wrongful conduct the directors.’ 

entirely different cause action from the one bar, where 
the stockholders are seeking recover assets belonging the 
tion solely for their own benefit. 

his own right against the stockholders their statutory 
liability. Johnson Adams, 138 409, 885; Ford 
Sauls, 138 426, 888; Bradley Aimar, 140 14, 
138 401. Why such action need not brought the right 
the corporation thus explained Ford Sauls, supra: 

right action upon the statutory lability stockholder 
has been invariably held this court personal right the 
depositors, enforceable them action the nature 
solvent bank, with which the liquidating trustees the receiver, 
the case may be, are charged with the duty assembling and dis- 
tributing.’ 

honor, the judge, his order overruling the de- 
163, sustaining the right the plaintiffs maintain this 
action. The situation that case entirely different from the case 
here. Kickbusch Ruggles the principal question considered and 
the opinion whether the stockholders could maintain 
their action without first seeking redress within the corporation, and 
the basis the decision that under the facts alleged the com- 
plaint would have been useless seek such redress, and hence the 
same was unnecessary under the authority Wenzel Brewing Co., 
498. 

principle established these cases that the right 
individual stockholder maintain action upon the ground that 
application the corporation its managers directors would 
vain and useless ceremony, not questioned and not involved 
here. all these cases recognized that the action must 
brought the right the corporation. 

objection maintaining such action the plaintiffs have 
brought, for the benefit solely the stockholders, that recovery 
permitted will necessarily distributed among the 
stockholders, derogation the rights general and de- 
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positors, who, not being parties the suit, may still bring action 
against the defaulters upon the same cause action, requiring the de- 
faulters respond twice for the same 


NOTE GIVEN FOR HARVESTING MACHINE HELD NON- 
NEGOTIABLE 


conditional sale note authorizing the holder case default 
payment retake and sell the property for which the note was 
given and deduct various expenses connection therewith non- 
negotiable. Such instrument requires the doing something 
addition the payment money. 

This was decided the Supreme Court Kansas, recent 
case, International Harvester Co. America Watkins, 272 Pae. 
Rep. 139. 


The objectionable clause the note which this action was 
brought read follows: 


note with one other) given for MeCormick-Deering 
tractor No. 38413 and hereby agree that title thereto, and 
all repairs and extra parts furnished therefor, shall remain the 
payee, owner holder this note until this and all other notes given 
therefor shall have been paid money, and any time shall 
deem himself insecure, may take possession said property and 
hold the same until all said notes and the expenses such re- 
possession shall have been paid, and default made the pay- 
ment this any other such notes, said property any 
part thereof levied upon, the undersigned attempts sell 
remove the same, then the owner holder thereof may declare this 
and every other such note due, and may take retain possession 
said property, and sell the same private sale, with with- 
out notice, pay all expenses incurred thereby, including expense for 
repossessing, storing, reconditioning and reselling the same, and apply 
the net proceeds this and other notes given for the purchase price 
thereof. further agree consideration the use said property 
pay any balance remaining unpaid this any other such note 
after the net proceeds such sale are applied, and that said prop- 
erty, any part thereof, shall lost, damaged destroyed before 
full payment the purchase price, shall not that 
entitled rescission this contract abatement price.’’ 


holding that this clause destroyed the negotiability the note 
the court said: 


there anything this long statement included the face 
the notes that amounts promise the part the maker 
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anything addition the payment money meet the obligations 
the notes? authorizes the payee holder deduct from the 
proceeds derived from the sale the property held security the 
expense for repossessing, storing, reconditioning and reselling the 
property and credit the net proceeds the note, and then promises 
pay the balance remaining unpaid. this not substantially the 
same saying that, case the property taken and sold pay 
these notes, further agree pay all reconditioning, stor- 
ing, repossessing and reselling the same? These may proper and 
usual obligations chattel mortgage, but are none the less 
promises some additional act. 

the case Holliday State Bank Hoffman, Kan. 71, 116 
239, 390, Ann. Cas. 1912D, the note con- 
tained the promise that the security attached collateral de- 
preciated value the maker would furnish additional security, and 
the note was for that reason held non-negotiable. Observe the 
words used the last sentence above quoted from the body the 
notes, which expressly show all parties thereto understood there was 
something additional promised the maker—‘I further agree con- 
sideration the use said property pay any balance remaining 
unpaid,’ further promise supported consideration not 
involved the purchase the property for which the notes were 
given. 

Killam Schoeps, Kan. 310, 313 (40 Am. Rep. 313) was 
said Justice Brewer under similar circumstances: 

additional stipulation not reference the payment 
money, but matter entirely foreign and distinct. There might 
well included one agreement contract for the real 
estate, the hiring chattels, the performance labor with 
absolute promise pay sum certain certain time, and then 
affirm that reason this absolute promise the entire contract 
negotiable instrument.’ 

may said necessary costs and expenses in- 
the collection from the sale the property, certainly 
cannot expanded inelude ‘reconditioning’ and further promise 
and for the use the property. 125. serious, and 
think fatal, omission the statement the rights the holder 
with reference the property, the words the statute (R. 52— 
205), ‘for reasonable cause,’ thus giving the holder these notes the 
rights dispose the property with without reasonable cause 
for deeming himself insecure. 

Negotiable Instruments Law was adopted for the purpose 
establishing uniformity the law pertaining negotiable instru- 
ments. First State Bank Nortonville Williams, 164 Ky. 
[175 10]. The purpose the law, among others, establish 
definite rules which persons dealing bills and notes may, 
examining instrument, know whether not negotiable in- 
strument. Perhaps some the rules respecting negotiable instru- 
ments are arbitrary (Killam Schoeps, Kan. 310 [40 Am. Rep. 
313]), but they should followed, for, hold otherwise, would 
make the law Foley Hardy, 122 Kan. 616, 618, 253 
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OFFICERS CAPTURING BANK ROBBER ENTITLED 
REWARD 


surety company, having insured certain bank against loss 
burglary robbery offered reward any officer employee who 
should capture any person ‘‘undertaking rob burglarize this 
while the bank remained insured the company. 

The bank was burglarized one Harry Blasingame the sum 
$2,267.10. Later was captured the cashier and two directors 
the bank. the meantime, however, had concealed the money 
some woods and only two pennies were found upon his person 
the time his arrest. 

The cashier and directors brought suit against the surety company 
recover the reward. The surety company resisted payment 
several grounds, the principal one which was that the arrest 
Blasingame was unlawful under 325 the Texas Code Criminal 
Procedure 1925, which provides part follows: 


persons have right prevent the consequences theft 
siezing any personal property which has been stolen, and bringing it, 
with the supposed offender, can taken, before magistrate for 
examination, delivering the same officer for that 


The statute further declares that ‘‘to justify such seizure there 
must, however, reasonable grounds suppose the property 
stolen, and the seizure must openly made, and the proceedings had 
without 

holding that the arrest was legal and that the plaintiffs were 
entitled the reward the court wrote follows: 


latter part the quotation would meaningless the con- 
tention defendant error (surety company) correct con- 
struction the entire statute. Had the statute declared that, 
justify such seizure, the party making must possession 
unimpeachable evidence that the property seized was stolen, the con- 
struction the defendant error would the proper one. But 
the statute does not say this, but, the contrary, justifies the seizure 
and the arrest the supposed offender whenever the arresting parties 
suppose the property stolen, basing the supposition upon reason- 
able grounds. Whether the arresting parties did suppose, and 
whether they had reasonable ground for this supposition, ques- 
tion fact. Tobin (Tex. Civ. App.) 156 240; 
St. Rep. 254; Porez State, Tex. App. 618, 750; English 

the trial court found fact that the arresting 
parties did suppose the property stolen and did have reason- 
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able grounds for this supposition. The testimony the case shows 
that the arresting parties did not know what particular property had 
been stolen, and were not able determine, the time the arrest was 
made, whether the two pennies found upon Blasingame were part 
the bank’s property. clearly shown the uncontradicted 
testimony. The trial court having found this fact, under our con- 
struction article 325, are still the opinion that, under the 
facts Morris Kasling, the arrest was legal one. However, 
not think the legality the arrest under the facts this case 
dependent upon the fact that two pennies were found upon the person 
Blasingame, and that the arresting parties had reasonable ground 
suppose these two pennies have been stolen. 

Beville State, Tex. App. 70, discussing article 1169 
the Penal Code, defining false imprisonment, said that the 
authority make arrest need not shown express. ‘If, 
from all the the law would authorize the arrest, 
fair construction, defendant would not guilty [of false imprison- 
because the power was not expressly given.’ 

the case bar, was the duty and privilege the trial 
judge, trying the case without the intervention jury, passing 
upon the question whether the arrest was legal illegal, take into 
consideration all the surrounding the transaction when 
Blasingame was taken custody the plaintiffs error, and 
determine from these circumstances the question whether the arrest 
was legal illegal. must presumed that the trial judge did so, 
and having found that the arrest was legal, and being our opinion 
that the circumstances justified the conclusion, and that there are 
circumstances the case which would support conclusion, 
becomes our duty uphold the finding fact the trial court, 
did the original opinion, even though the Court Civil Ap- 
peals reached different conclusion, since, heretofore stated, all 
the the case were harmony with the finding the 
trial judge this subject. 

are further the opinion that proper construction 
the Code Criminal Procedure justified the plaintiffs 
error making the the circumstances this case, 
even though they had not found any money other property whatso- 
ever upon the person Blasingame which they supposed had been 
stolen. the case Burkhardt State, Tex. Cr. 228, 202 
513, Presiding Judge Morrow, the Court Criminal Appeals, 
effect holds that arrest virtue this statute was legal one, 
though the time the arrest was made the supposed offender was not 
the physical possession any stolen property. the Burkhardt 
Case, which there was homicide that grew out the attempted 
arrest the appellant, this statement made: 

deceased was deputy sheriff. The homicide took 
place the 10th March, 1917. December preceding, the house 
one Leuders was burlarized and watch and chain stolen. the 
day the homicide and short time before the killing, the appellant 
was found deceased possession the watch, which was identified 
the owner and his wife, who were present. The sheriff instructed 
deceased arrest appellant and release him bail, otherwise 
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bring him the county seat. The deceased told appellant that 
would have arrest him unless gave bond. Appellant attempted 
give bond, but failed.’ 

attempting make the arrest, the deceased was killed, and 
one the defenses, among others, was that the attempted arrest was 
illegal. speaking this defense, the Court Criminal Appeals, 
referring this article the statute, says: 

another statute, however, under which, the facts 
the theft being found claimed the state, the arrest appellant 
would have been authorized without reference the status de- 
ceased Officer.’ 

facts indicate that the arrest was made after the party who 
attempted the arrest had previously found stolen property the 
possession the party attempted arrested, and the time 
this finding had recovered the stolen property. While these facts are 
not clearly stated, they are evidently inferred, and, so, then 
the time the attempt arrest was made the officer knew that the 
defendant did not have his physical possession the stolen property. 

not think material that the money which Blasingame 
that time was detaining, and had his custody and under his 
control, having secreted place unknown any one except 
himself, was not his physical possession the time the arrest was 
made, since all the elements the statute were found the trial 


The Henderson United States Fidelity and Guaranty Co., 
Rep. (2d) 534, decision the Texas Commission Ap- 
peals. The matter here came motion for rehearing before 
the commission made behalf the defendant surety company. 
The original opinion this case (298 Rep. 404) was published 
the March, 1928, issue The Banking Law Journal page 165. 


CORPORATION NOT PROHIBITED FROM PURCHASING 
NOTES NEW YORK STATUTE 


recent decision the Municipal Court the City New 
York was held that rediscount corporation not prohibited from 
promissory notes 140 the New York Banking Law, 
which contains certain prohibitions against encroachments upon the 
powers banks. The decision Industrial Rediscount Corporation 
Kaufman, 232 Supp. 197. 


said the court, ‘‘that the plaintiff was engaged the 
purchasing promissory notes, and not discounting the same. 
Section 140 the Banking Law does not prohibit the purchase 
promissory notes, and, this being penal statute, must strictly 
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Section 140 the New York Banking Law above referred reads 
follows: 


member of, any way interested any association, institution 
company formed formed for the purpose issuing notes 
other evidences debt loaned put circulation money; 
nor shall any such persons become any way in- 
terested any bank fund created for the like 
purpose either them. corporation, domestic foreign, other 
than national bank Federal Reserve bank, unless expressly au- 
thorized the laws this state, shall employ any part its prop- 
erty, any way interested any fund which shall employed 
for the purpose receiving deposits, making discounts, issuing 
notes other evidences debt loaned put into circulation 
money. All notes and other for the payment any 
money the delivery any property, made given any such 
association, institution company, made given .to secure the 
payment any money loaned discounted any its 
officers, contrary the provisions this shall void. 

person, association persons corporation, unless expressly 
authorized law, shall keep any office for the purpose issuing 
any evidences debt, loaned put circulation money; 
nor shall they issue any bills promissory notes other evidences 
debt for the purpose loaning them putting them circulation 
money, unless thereto specially authorized law. 

person, and every corporation, director, agent, officer 
member thereof, who shall violate any provision this section, di- 
rectly indirectly assent such violation, shall forfeit one thou- 
sand dollars the people the 


Rules Adopted Banks for Their Own 
Protection 


How Far They Are Legal and Effective 


This the fourth series articles, the object which point out circumstances 
under which rules adopted banks for their protection collecting checks, paying 
checks, and other banking transactions, will held valid and enforced the courts 


10. Bank cannot contract against liability for its own negligence. 
The payment savings deposits. 
The best means protection. 


the article which appeared the January issue, the validity 
protective rules was discussed. appears that frequently banks 
too far their zeal for protection and adopt rule which 
unfair the depositors that the courts will not sustain it. The ques- 
tion the application these rules particular circumstances 
was also discussed. this respect appears some cases that 
language adopted the bank framing its rule not sufficiently 
clear serve the purpose for which the rule intended. 

the article which appeared the February issue, decisions 
were taken which was held that protective rules adopted 
bank are not binding depositor unless can shown that 
they were brought the depositor’s attention and that assented 
them. one these decisions was held that posting the rules 
the bank’s lobby was not sufficient make them binding the 
bank’s depositors. another decision was held that even print- 
ing the rules the bank’s deposit slips, favorite method pub- 
lishing rules this character, was not sufficient charge the de- 
positor with notice. The February article also referred cases 
wherein check, instead being deposited over the bank’s counter, 
sent the bank mail and acknowledged the bank 
slip bearing printed rules with reference the bank’s liability 
making collections. 

the article which appeared the March issue reference 
made the which appears that bank depositor has di- 
rected the bank stop payment one his checks, that the bank 
has paid the check through error, and that the bank has sought 
defend action for damages brought the depositor introducing 
rule intended relieve liability this character. These de- 
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cisions show that, most instances, rules this kind have been held 
invalid and not binding the depositor. 


10. Bank cannot contract against liability for its own negligence. 
general rule that contract wherein bank seeks secure 
immunity from liability for its own negligence void. This rule was 
applied North Carolina case, Bank Rocky Mount Floyd, 
142 187, Rep. 95. This was action against the de- 
fendant bank recover the sum $1,059, the amount check 
sent the defendant for collection. The defendant bank forwarded 
the check direct the drawee and the latter bank failed after re- 
ceiving the check and without having remitted the proceeds. ap- 
peared that the drawer’s account was good for the sum for which the 
was drawn the time the check was received the drawee. 
was contended the plaintiff that the defendant bank was re- 
sponsible for the amount because its negligence sending the check 
directly the bank which was drawn. The defendant, however, 
interposed the defense that the check was received for collection 
pursuant express contract that ‘‘items outside Wilmington are re- 
mitted owner’s risk until receive full actual 

Referring this agreement, its efficacy protecting the 
bank from liability for its own negligence, the court said: 


cannot suppose that was intended understood re- 
leasing the defendant from the consequences its own negligence. 
The extent which will permitted exonerate defendant bank 
that shall not responsible for the negligence misconduct 
the subagents properly selected. given its literal meaning, 
liability whatsoever, respect the collection the check would 
attach it. This construction would relieve from the duty using 
due the selection subagents. such the proper 
tion the language and if, thereby, relieved from the respon- 
sibility for its own negligence, should not hesitate hold un- 
reasonable and invalid. agreement relieve agent fiduciary 
all responsibility for its own negligence misconduct unreason- 
able and cannot 


has already been stated that, according the great weight 
authority, bank may lawfully establish rule the effect that 
will not liable for losses due sending collection items direct 
the banks which they are drawn. This case used merely bring 
out the general proposition that bank cannot agreement with its 
depositor escape liability for the results its own negligence. 

South Carolina appeared that the plaintiff indorsed 
and deposited the defendant bank draft, which listed 
deposit slip containing the following stipulation: ‘‘For value received, 
the undersigned hereby agree depositing the items listed below 
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for collection credit with the Bank Brunson, Brunson, C., that 
will not hold the bank liable for said items until the cash for 
each has been paid the Bank 

The defendant bank forwarded the draft for collection and due 
course should have received report about three days. Nothing 
was heard, however, for about six months, when the defendant re- 
ceived word from its correspondent that the draft had been dis- 
honored. appeared that the plaintiff was injured the delay be- 
the drawer was solvent when the draft was drawn, but was in- 
solvent the time notice was given. was held that the defendant 
was guilty negligence failing find out sooner whether the 
draft had been received and collected its correspondent and 
failing give the plaintiff earlier notice the dishonor. The de- 
fendant was held liable the plaintiff for the amount the draft, 
notwithstanding the stipulation the deposit slip. Harter Bank 

this the court said: 


else may the legal effect the stipulation printed 
the deposit slip, does not purport exempt the bank from 
liability for its that its agents; and should not 
have that effect; nor can construed waiver the rights 
depositor commercial paper, under the law merchants, with regard 
presentment, demand and notice dishonor. does, however, 
afford evidence agreement that the paper deposited was not 
absolutely sold the bank, and that the given customer 
the deposit such item not absolute, but contingent upon its 
collection; and therefore, proves notwith- 
standing, the exercise due and ordinary care and diligence the 
part the bank, such credit subject counter charge, and the 
bank shall not held liable for the failure collect.’’ 


The payment savings deposits. customary for banks 
which receive savings deposits, payable only upon presentation the 
passbook, enact rule the effect that payment made the per- 
son producing the passbook shall discharge the bank even though the 
person presenting the passbook not the real depositor. gen- 
erally recognized that rule this kind valid and will protect 
the bank, where appears that the bank has exercised proper 
making the payment even though the payment made someone 
other than the depositor. But, where bank attempts, through the 
medium such rule escape liability for negligence making 
payment the courts will not uphold the rule. 

few decisions will serve illustrate the liability banks with 
reference the payment savings deposits and the efficacy rules 
designed for the bank’s protection this regard. 

case which the bank was protected making payment 
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from savings account person fraudulently possession 
the passbook Wasilauskas Brookline Savings Bank, Supreme 
Judicial Court Massachusetts, 156 Rep. 34. 

The signature card signed the plaintiff when opened 
account with the defendant bank stated that the depositor agreed 
the by-laws the bank. One the by-laws provided that the bank 
should not held responsible for money paid out any person 
unlawfully presenting book. The plaintiff’s book was presented 
some other person whom the bank delivered check drawn payable 
the plaintiff’s order, and this check was subsequently paid. was 
held that the bank was not liable for the amount paid the person 
who impersonated the plaintiff. 

this case appeared that the person who presented the plain- 
passbook the defendant bank was able answer the questions 
asked hiny teller age, occupation, address, birth- 
place, ete., the depositor. was held that the bank had exercised 
sufficient care the matter and was, therefore, free from liability. 
The court said: ‘‘The by-law protected the bank using reasonable 
eare and good faith paid the money presentation the 
book one who falsely impersonated the 

ease which the bank was held liable spite its protective 
rule Schneider Union Dime Savings Bank, New York Supreme 
Court, Appellate Term, 156 Supp. 753. was here held that 
savings bank, which pays deposit person wrongfully pos- 
session the passbook, responsible for the amount the real 
owner the deposit, where the difference between the genuine sig- 
nature the depositor and the forged signature, which the 
person presenting deposit book shall deemed made the 
depositor. 

Appleby Erie County Savings Bank, 12, appeared 
that the defendant savings bank had by-law which read follows: 

the bank will endeavor prevent fraud upon its de- 


positors, yet all payments persons producing the passbooks issued 
the bank shall valid payment discharge the 


commenting upon the rule, Church Ch. J., giving the opinion 
the court, says (p. 17): 


rules not dispense with the exercise ordinary care 
the part the officers the bank. regulation designed 
prevent fraud upon depositors, which the rules the bank prom- 
knowledge the officers which and ought excite 
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the suspicion and inquiry ordinarily careful person, clearly 
the duty the officers institute such inquiry, and failure 
negligence, for which the bank would liable, and such, 
understand, the doctrine the case cited the defendant. The 
officers these institutions are held the exercise reasonable care 
and 


Koutsis Zion’s Savings Bank Trust Co., Supreme Court 
Utah, 225 Rep. 339, action recover $350 deposited 
the plaintiff the defendant bank, appeared that when the plain- 
tiff, Greek, opened his account, signed signature card contain- 
ing agreement that his account should subject the existing 
by-laws the bank, printed the passbook issued it. was 
given passbook which the by-laws were printed. Among other 
things the by-laws provided that all payments made persons pro- 
ducing passbooks should valid payments discharge the bank. 

Thereafter, person described foreigner presented the 
bank’s paying teller the plaintiff’s passbook and regular form 
printed receipt signed with the name, and requested pay- 
ment $350. The paying teller did not know either the plaintiff 
the person presenting the passbook, and the receipt was not signed 
his presence. compared the signature the receipt with the 
signature the signature card and, being satisfied, paid 
the amount requested. 

appeal from judgment for the plaintiff was held that the 
plaintiff was bound the by-laws the bank even though was 
unable read, but that the by-laws would relieve the bank from 
liability for payment the wrong person only was free from 
negligence. was further held that the plaintiff’s right recover 
depended upon whether not the bank exercised ordinary care 
paying out the money deposit, and that this was the only question 
that should have been submitted the jury. The trial court’s in- 
struction the jury that the absence modifying agreement 
savings bank absolutely bound pay only the depositor his 
attorney, was held erroneous and prejudicial, and for that rea- 
son the judgment appealed from was reversed. 


The best means protection. view the cases which 
have been referred these articles the question naturally arises 
what means bank should adopt for protection against the various 
forms liability that have been discussed. this several 
things should kept mind. The rules adopted should keep- 
ing with the decisions the courts validity; they should ex- 
pressed clear language and they should the depositor’s 
attention and assented him. 
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The following standard form collection agreement has been 
recommended the American Bankers’ Association for adoption 
banks: 


receiving items for deposit collection, this bank acts only 
depositor’s collecting agent and assumes responsibility beyond 
the exercise due care. All items are credited subject final pay- 
ment solvent credits. This bank will not liable for de- 
fault negligence its duly selected correspondents nor for losses 
transit, and each correspondent selected shall not liable except 
for its own negligence. This bank its correspondents may send 
items, directly indirectly, any bank including the payor and ac- 
cept its draft credit conditional payment lieu may 
charge back any item any time before final payment, whether re- 
turned not, also any item drawn this bank not good close 
business day deposited.’’ 


This comprehensive and clearly expressed rule. But, whatever 
rules bank may adopt, should first submit them its attorney 
for his approval form and substance. these articles have 
shown, there not complete harmony among the decisions and statutes 
the different states with respect the legality and efficacy pro- 
tective rules. The rules which bank adopts and the methods which 
employs put them into effect, therefore, should governed 
the decisions and statutes the state which the bank located. 

The surest way securing the depositor’s assent the rules 
have him sign card upon which the rules are printed and which 
contains statement that the depositor has read the rules and agrees 
bound them. addition this the rules may printed 
the bank’s passbooks, its deposit slips and its statements. Care 
should used see that the rules are the same form each 
place which they appear. 

The set rules above quoted applies check collections and does 
not include rule protecting the bank paying savings deposit 
the wrong person. already explained such rule will not protect 
bank where appears that the bank has been negligent making 
payment person other than the depositor. Nor the above 
rules include one protecting the bank paying check which the 
depositor has stopped payment. Whether rule this kind will 
protect the bank, the decisions already referred indicate, depends 
certain extent upon the state which the question arises (some 
states being more lenient than others this regard) and upon the 
which the payment made. 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


INSURANCE AGAINST LOSSES THROUGH PAY- 
MENT CHECKS BEARING FORGED 
INDORSEMENTS 


Bank Detroit Standard Accident Insurance Co., Supreme Court 
Michigan, 222 Rep. 134 


certified check drawn the bank, the order 
Co., was indorsed without authority ‘‘A. Co. and 
deposited the bank. subsequently withdrew the 
proceeds and the bank was compelled refund the bank. 
was held that the bank was not protected policy insuring 
against any loss through the payment ‘‘forged raised 
checks genuine checks bearing forged indorsements.’’ Such 
indorsement not forgery but wrongful assumption 
authority. 


Suit the Bank Detroit against the Standard Accident In- 
surance Co. and another. Judgment for defendants, 
brings error. Affirmed. 

Anderson, Lacy Lawson, Detroit (C. Huddleston, 
Detroit, counsel), for appellant. 

Lightner, Oxtoby, Hanley Crawford, Detroit, for appellees. 


POTTER, J.—The Bank Detroit brought suit against the 
Standard Accident Insurance Co. and the Fidelity Deposit Co. 
Maryland. The defendants executed plaintiff bond the amount 
$250,000, indemnifying the Bank Detroit against ‘‘any loss 
through the payment, whether received over the counter through 
the clearing house mail, forged raised checks, genuine 
checks bearing forged indorsements, the establishment any credit 
any customer the faith such checks.’’ The Strathmoor Lum- 
ber, Coal Supply Co. obtained certified check payable the order 


similar decisions see Banking Law Journal Digest (Third 
558. 
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the American Investment Co. the amount $1,000. This check 
was indorsed, Investment Co., Lynch,’’ and de- 
posited the personal credit Lynch, who subsequently with- 
drew the money from the plaintiff bank. Plaintiff was compelled 
refund, the $1,000 the American State Bank, drawee, and defend- 
ants refusing pay, this suit was instituted recover the $1,000. 
There was judgment for defendants, and plaintiff brings error. The 
sole question the case whether this indorsement was forgery 
false and fraudulent assumption authority. 

Regina White, Carrington Kirwan’s Rep. 404, the 
prisoner was indicted for forging indorsement bill exchange 
with intent defraud. was signed, ‘‘Per procuration, Thomas 
Tomlinson, Emanuel Defendant was convicted. The case 
was aiterwards considered the judges who held the conviction 
wrong. Indorsing bill exchange under false assumption 
authority indorse ‘‘Per procuration’’ not forgery, there being 
false making. 

the case Charles Windsor, Best 522, Windsor was 
charged with forgery. was the paying telier the Mercantile 
Bank London, and made false and fraudulent entries upon his 
books conceal his crimes, and embezzled upwards $200,000. 
Chief Justice Cockburn said: 


doubt this was false entry, and made for fraudulent pur- 
poses; but clear that the offense did not amount forgery. 
must take the term ‘forgery’ the extradition act mean that 
which universal acceptation understood mean, namely, the 
making altering writing make the writing alteration 
purport the act some other person, which 


Rex Carrington Payne’s Rep. 408, the de- 
fendant was indicted for forging and uttering, knowing 
forged, indorsement bill exchange. indorsed, ‘‘Re- 
ceived for Aickman, Arscott.’’ said: 


it, that, forge receipt for money, writing the name the per- 
son for whom received. But, this case, the acts done the 
prisoner were, receiving for another person, and signing his own name. 
Under these circumstances the prisoner must acquitted upon this 


Tully (C. C.) 812, the only question presented was 
whether the offense with which the defendant was charged constituted 
forgery. was submanager the Preston Banking Co., Ltd., and 
had general authority from the bank draw checks, and was 
charged with drawing check for £1,000 signed per pro. the Preston 
Bank Co., Tully, submanager. received the money per- 
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son, and rendered the accountant’s bureau the bank the slip 
signed converted the money his own use, and absconded. 
said: 


check delivered payment goods purchased drawn 
fraudulently against bank where the drawer has funds, and has 
reason expect payment, such check not forgery, since 
binds nobody but the drawer, and precisely such made and 
intended be; but the holder fraudulently increase the amount 
payable after the check has been signed, that forgery his part, 
because the check evidence and apparent authority for drawing 
amount money which the maker never authorized. all these 
cases the distinction seems turn upon the question whether 
the instrument has, can made have, any legal force effect, 
itself considered, against any other person than him who makes the 
false statement alteration. has, and designed and calculated 


Minnesota Willson, Minn. 52, 28, defendant was 
convicted uttering false deed knowing the same false. The 
deed purported deed land one James Hoitt Joseph 
Miller, signed Willson, per procuration said Hoitt; 
the form the signature being, ‘‘James Hoitt, Willson, 
his attorney Defendant signed the deed, claiming the au- 
thority under the power attorney. said: 


real question, therefore, whether instrument, which ap- 
pears its face have been executed agent authorized, while 
truth was not so, false instrument; or, state the proposi- 
tion another form, when instrument really, all its parts, 
written signed the individual whom purports written 
and signed, and the falsity consists, not the simulation counter- 
feiting the act another, but the false assertion which the in- 
strument contains that he, the writer and signer thereof, authorized 
false instrument, within the meaning the statute, and, upon ne- 
gotiation such instrument the person who has prepared it, 
that person guilty uttering false instrument? 

The instrument, its face, purports defendant’s 
own act, but one which was authorized for and the name 
Hoitt. The reader the deed could not misunderstand it. its 
terms, the defendant declares that made the writing, but that 
made for Hoitt and authority from Hoitt. The falsity, any, 
consists the claim authority from Hoitt. The law, have 
seen, well settled that person sign instrument with his own 
name per procuration the party whom intends pretends 
but merely false assumption 


Barron State, Ga. App. 342, 214, defendant was 
indicted for forgery. signed draft, ‘‘W. Amason, 
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The question was whether not signing Amason’s name was 
guilty forgery. said: 


our view the case the defendant may guilty cheating 
and swindling, obtaining money under false pretenses, but under 
the evidence the record cannot convicted the offense 
forgery. There some conflict the authorities upon this subject, 
but the sounder view seems that forgery can not predicated 
writing which not itself false,—is not intended 
semblance something other than what purports be; and the 
mere fact that paper issued with fraudulent intent not itself 
sufficient constitute the crime forgery, the paper purports 
executed agent, although, truth and there may 
have been agency all. The reason plain; for, the latter 
ease, the fraud, perpetrated all, effected inducing confidence 
the validity the agency alleged exist, whereas the case 
real forgery the fraud committed inducing the belief that the 
paper was executed signed him who purported have signed it, 
when truth and fact such was not the case. forgery the false 
instrument must carry its face the semblance that for which 
counterfeited, although not necessary that the semblance 
exact. our judgment, the true rule stated En- 
Evidence, 860: ‘Evidence showing that the defendant 
did the acts for another, though the authority was falsely and fraudu- 
lently assumed, will not sustain prosecution for forgery.’ 


Mann People (N. Y.) Hun, 155, the prisoner was indicted 
for making note for $10,000. was signed Henry Mann, 
the board supervisors Saratoga County. The court said its 
legal character was the same been signed, ‘‘County 

State Taylor, La. Ann. 1332, So. 190, 591, 
Am. St. Rep. 351, defendant Taylor was indicted for forgery. 
signed note the names several parties, and added, ‘‘I was 
authorized sign the above names the order. Taylor.’’ 
said: 


that the facts are correctly charged, forgery not the 
crime the defendant has committed. Forgery defined the making 
the act another person. This definition does not embrace the mak- 
ing note per procuration the party whom intends rep- 
resent. The false assumption authority not the forgery de- 
nounced the statute, and falsely assuming act agent the 
maker the instrument does not make the alteration purport 
the act another. his own unauthorized and wrongful act, and 
not the fraudulently falsifying another’s name, forgery. 
was not false making another’s signature. did not purport 
the signatures the drawers personally, but their signatures 
written the defendant acting agent. did not personate 
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others, and fraudulently write their names, but stated the face 
the instrument that was authorized agent. This did not con- 
stitute forgery, though may have had authority fact. The 
expressed takes the instrument out the category false 
making the sense forgery.’’ 


Am. St. Rep. 186, the defendant was indicted and convicted for- 
gery, having signed the instrument with his initials. said: 


these acts may have committed some other crime, but 
did not commit forgery. have been referred authorities 
the point that the signing another’s name his agent forgery; 
while there multitude authorities the contrary text-books 
and adjudicated cases. ‘If man accept indorse bill exchange 
the name another, without his authority, forgery. But 
sign with his own name, per procuration the party whom 
instrument, but merely false assumption authority.’ 


Annexed this case note which reviews the authorities. 

England, Parliament has passed statute covering questions 
this kind. Section 24, chapter XCVIII, Victoria. There 
such statute here. the absence statute, the common law 
prevails. 

Judgment affirmed with costs. 


BANK NOT LIABLE FOR CREDIT GIVEN 
WHERE DEPOSIT NOT MADE 


American National Insurance Co. Marine Bank Trust Co., Su- 
preme Court Louisiana, 118 So. Rep. 871 


bank which issues deposit slip depositor’s agent, in- 
that deposit has been made the depositor’s account, 
will not liable the depositor where appears that de- 
posit was not actually made. 


Action the American National Insurance Co. against the 
Marine Bank Trust Co. Judgment for defendant was reversed 
and judgment given for plaintiff the Court Appeal, and the 
defendant applies for writ review. Judgment Court Appeal 
reversed, and judgment district court affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 364. 
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Terriberry, Young, Rault Carroll, New Orleans, for relator. 
Eugene and Solomon Goldman, both New 
Orleans, for respondent. 


ST. PAUL, J.—Plaintiff had agent the city New Orleans 
with authority collect premiums for its which did. 
also had authority open two bank accounts for plaintiff, one the 
name Flora, Superintendent,’’ and the other the name 
plaintiff. 

had authority draw checks against his account superin- 
tendent, but authority draw against the account which stood 
the name the company itself. 

All collections were deposited the the superintendent’s 
account; all expenses, including commissions, were paid out 
this account, and the surplus was transferred the credit 
the company’s account and drawn out only the company itself. 

Some time after becoming plaintiff’s agent, Flora conceived the 
idea using plaintiff’s money (temporarily least) for his own ac- 
count, and out his scheme the following manner: 

would draw check against his superintendent’s account for 
the amount due the company, but instead depositing said check 
the company’s account would redeposit the same his superin- 
tendent’s account, thus leaving both accounts unchanged. But 
the time making the deposit his superintendent’s account, 
would obtain from defendant’s teller what appeared duplicate 
deposit slip the deposit which was then making, but was fact 
attested deposit slip purporting show that the deposit was made 
the the company’s account. This deposit slip then sent 
the company evidence that had made the proper deposit 
its credit. 

few days afterwards, order that the company’s check should 
not refused payment when presented, would make bona fide 
deposit the same amount the the company’s account. 

This process continued weekly intervals from July 1922, 
February 28, 1923, every simulated deposit that time having 
been regularly made good within few days aforesaid. Mean- 
while the company had never sought from the bank any statement 
corresponded with the deposits reported Flora; which, done, 
would immediately have disclosed the company the true state 
affairs, wit, that Flora was invariably several days late making 
the deposits which should have made. 

March 1923, Flora made simulated deposit above out- 
lined $713.43, and another March $745.21, amounting to- 
gether $1,458.64; which two last-named deposits were never made 
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good bona fide deposits like amount. For about that time the 
auditor the plaintiff company made examination Flora’s ac- 
counts and discovered that Flora was short with the company for 
total $2,046.60, including the above-said $1,458.64; and March 
10th obtained from Flora written acknowledgment that effect. 

not discharged, but was still the employ plaintiff 
when this suit was filed, which for the recovery the amount 
the two simulated deposits not made good Flora. 

The district judge rejected plaintiff’s demand the ground that— 

which was caused the fraudulent manipula- 
tion, man then and still employed plaintiff, two bank 
counts the defendant bank. appears obvious that loss 
the misconduct employee should fall upon the 
employer, and not upon 


The Court Appeal reversed that judgment and gave judgment 
for plaintiff the ground that the negligence defendant’s teller 
issuing the series false duplicate deposit slips prevented plaintiff 
from detecting the fraudulent scheme its agent. 

requires lengthy citation authorities establish that 
bank not liable for the amount credit given for deposit when 
fact such deposit was made. Canal Bank Trust Co. Priez, 
Orleans App. 

And are unable see any causal connection between the negli- 
gence defendant’s teller and the loss suffered plaintiff. Plain- 
tiff’s money had already been appropriated Flora his own use 
before any negligence the teller’s part had intervened; and the 
most that can said that the teller’s negligence issuing the 
false deposit slips assisted Flora, for while, hide from plaintiff 
the fact his previous wrongful use its funds. 

And the fact the matter that Flora’s collections averaged 
about $1,400 $1,500 per week, and almost from the very beginning 
was using the collections one week cover the deposits which 
should have made the week before. 

This would and could have been discovered simple inspection 
his books and bank accounts any time. But plaintiff made 
such examination until 1923, and hence was much 
plaintiff’s own neglect the fault defendant’s teller which en- 
abled Flora hide his shortage during that period. But the fact 
remains that Flora’s shortage from week week preceded and did 
not follow the issuance the false deposit slips, and hence the issu- 
ance these deposit slips were not the means which Flora took 
plaintiff’s money. 

The situation little confusing because the carrying two 
separate accounts, but different from what would have been 


| 
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had Flora, instead pretending make deposit the company’s 
sent his own check the company when had funds 
his credit, and deposited the collections for the following week 
time make that check good. 

think plaintiff’s loss was caused the fraud its own em- 
ployee and its own failure check him seasonably, rather than 
the negligence the bank teller. 

The judgment the Court Appeal therefore reversed, and 
now ordered that the judgment the district court affirmed, 
plaintiff’s cost all courts. 


PRESIDENT CORPORATION PAYING IN- 
DIVIDUAL DEBTS WITH COR- 
PORATE CHECKS 


Hall Crawford Delphenis, Court Civil Appeals Texas, 
Rep. (2d) 804 


The president corporation, owning practically all the 
stock, issued corporate checks for his individual debts. His prac- 
tice was charge these against his account the books the 
company and himself with salary became due. 
delivered number corporate checks the defendant pay- 
ment personal obligations time when his account was over- 
drawn. Later the company made assignment for the benefit 
was held that the assignee could not compel the 
defendant refund the amounts received. 


Action Vernor Hall against Crawford Delphenis, partner- 
ship. Judgment for defendants, and plaintiff appeals. Affirmed. 
The suit was brought appellant assignee Carter Anderson 
Ship, the sum $372 alleged money wrongfully paid and ac- 
cepted them through checks the corporation payment the 
personal obligation Carter Anderson, officer thereof. The suit 
was filed June 1927. The defendants pleaded, defense, that 
the corporation was solvent the time the transactions, and that 
the stockholders, well the corporation, acquiescence ratified 
them. The case was tried without jury, and the court entered judg- 
ment for the defendants. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 484. 
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The court filed findings fact, which are unchallenged and are 
substantially follows: Carter Anderson Co. was incor- 
porated under the laws Texas conduct general dry goods busi- 
ness, and such business until January 1926, when ex- 
ecuted assignment for the benefit creditors, naming the plaintiff 
herein, Vernor Hall, assignee. The place business was Paris, 
Tex. From the date the organization said corporation until the 
time executed said deed assignment, Carter Anderson was its 
active president, with authority as'manager the business with full 
direction and charge thereof. was the owner all the stock 
the corporation except few shares which had been formally issued 
his wife and clerk, Mr. Holloman. Carter Anderson, his wife, 
and Mr. Holloman were the three directors. These three persons were 
the only Carter Anderson, the capacity manager 
Carter Anderson Co., issued the following checks: April 15, 1924, 
check No. 991 for $46.20; October 22, 1924, check No. 341 for $54.05; 
January 14, 1925, check No. for $98; October 1925, check No. 
561 for $57.60; August 27, 1925, check No. 633 for $66.40; November 
14, 1925, check No. 958 for $51.20. said checks were payable 
the order Crawford Delphenis, defendants, and were drawn 
against the bank account said corporation. the dates said 
checks the same were presented the defendants the bank for 
payment, and the bank paid said checks defendants, who received 
the respective sums money therein named. All said checks were 
given defendants payment the personal indebtedness Carter 
Anderson defendants. Carter Anderson Co. was not any wise 
indebted liable defendants for any sum money. Carter Ander- 
son Co. the date each respective check was not actually in- 
debted Carter Anderson any sum whatever. Carter Anderson 
has never repaid any part the checks Carter Anderson Co. 
the time all said checks were given, Carter Anderson Co. was 
solvent, and continued solvent and the date 
the deed assignment. the date assignment the assets the 
corporation invoiced $54,502.58. The liabilities, including cost 
liquidation, listed with the assignee amounted $32,000. Neither 
the plaintiff nor any the present creditors Carter Anderson 
Co. knew the execution and payment said checks until about 
days after the assignment was made. The plaintiff, upon examination 
the books and the returned checks among the records said cor- 
poration, found out that the checks were executed and were charged 
the personal account Carter Anderson with the corporation. The 
amount each check was fully reflected the book the corpora- 
tion. The book shows that the date the issuance each check 
the personal account Carter Anderson was overdrawn, and that 


THE BANKING LAW JOURNAL 279 


Carter Anderson was indebted the corporation. Prior the filing 
this suit the assignee demanded defendants payment the ag- 
gregate amount the checks, which they refused. There was pre- 
arranged agreement dispose the business, and the 
the corporation duly and fully ratified the proposed deed assign- 
ment. The plaintiff took charge the assets the corporation, sold 
the same for $26,000, and applied that sum the indebtedness 
the corporation. There still unpaid the balance $6,000. The 
remaining assets the corporation consist $239.19 cash, the 
claim against defendants, and other like claims aggregating $1,500. 
Since the creation the corporation and the date the deed 
assignment, Carter Anderson had customarily paid his ordinary per- 
sonal obligations checks drawn the name the corporation 
against the bank deposits the corporation, and charged such checks 
against himself his account the book the corporation, and then 
his account with monthly salary due him manager and 
when such salary was due. The checks suit were pursuant that 
and method, and were regularly entered the book the 
corporation. 

the court are follows: ‘‘Title the money re- 
ceived the checks given defendants passed defendants, the 
acts Carter Anderson directing such payment from the funds 
the corporation settlement his personal obligations became and 
were binding the corporation. The corporation said time was 
solvent, and made timely demand defendants for the return 
said money. Carter Anderson Co. acquiesced and ratified 
such acts its manager, Carter Anderson. The defendants reason 
such aequiescence can not now held liable for such sum money 
received them, either the corporation its 

Hutchison, Paris, for appellant. 

Beauchamp Lawrence, Paris, for appellees. 


LEVY, (after stating the facts appellant relies 
upon the point view, effect, that assignee was entitled 
restitution the payments made the appellees under the doctrine 
resulting trusts, and that the court erred holding otherwise, be- 
the facts found the court conclusively established misapplica- 
tion the corporation’s funds officer thereof, and that the ap- 
pellees acquired such funds transferees with notice. Every case 
this character misapplication must decided the light its 
individual status and peculiar incidents. appears that Carter 
Anderson, for the ordinary bills personally owed, customarily gave 
monthly check the corporation, not himself, but directly his 
The giving corporation checks direct his creditors was 
pursuance business method used him active president 
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managing the business, drawing his monthly salary. The check 
issued was him charged against his account the book the 
corporation. His salary and when due was then regularly credited 
his most times, however, his account the book was 
sum exceeding his salary, and the salary when credited did not 
satisfy the account full. This practice continued from the date 
the entry the corporation business date assignment, 
period time nearly three years. such facts the method pursued 
monthly Carter Anderson, giving corporation checks, not 
himself, but directly his own may properly regarded 
merely indirect way paying himself his salary due, far 
such checks represented amount equal and not exceeding his 
monthly salary payable. was the active manager the business, 
and such had the authority pay himself his salary. The act 
misappropriation corporate funds must rest upon the precise fact 
that Carter Anderson, paying his personal debts, gave corporation 
checks monthly his creditors sum greater than his salary, and 
his account the book became and remained overdrawn. 

believed, the special that the trial court did 
not err denying judgment favor appellant (the plaintiff as- 
signee) representative the corporation, its stockholders, the 
present creditors. This the corporation and its stockholders, 
because the factual element, found the trial court, ratifica- 
tion timely acquiescence the custom the president and active 
spirit and manager the business drawing checks directly upon 
the corporate funds for his ordinary private purposes. There being 
positive fraud shown doing, equitable estoppel arises, 
between them and third persons, from claiming that overdrawing 
the account the officer was wrongfully misappropriating corporate 
funds. Jorndt Reuter Hub Spoke Co., 112 Mo. App. 341, 
29. The assignee, their representative, has greater rights 
than the corporation its stockholders. clear that the transac- 
tions evidence were the subject-matter ratification. Thompson 
Corp. (Ed. 1895) 4025; Ibid, vol. 6531; 14a pp. 377 and 
401; Little Garabrant, Hun. 404, 689. And ratifica- 
tion ordinarily becomes question fact. Ft. Worth Nat. Bank 
Harwood (Tex. Com. App.) 229 487. 

Carter Anderson was, and was known be, the sole owner 
practically all the stock the corporation, and sole real acting con- 
troller and manager its affairs, with full control and direction 
the business. clearly demonstrated the facts, there was 
embezzlement secret withdrawal the corporation funds. There 
was effort made intentionally defraud the corporation. Neither 
does appear that the withdrawal the funds for his private pur- 
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poses operated fraud other persons interested the cor- 
poration. Carter Anderson owned practically all the stock, and 
his wife and Mr. Holloman were only nominal shareholders gift 
the shares them. And admittedly shown that the withdrawal 
the funds did not, bring about influence insolvency the cor- 
poration. The failure the assets sell for enough entirely 
satisfy the corporation debts attributed state affairs par- 
ticularly existing date assignment. There evidence that the 
two nominal stockholders did not know the method and mode 
Carter Anderson drawing the checks and the extent drawn. 
They had full opportunity know such method, and real duty 
speak and object, but remained inactive and abstained from 
objecting. The evidence sufficiently established acquiescence and rati- 
fication, and the trial court was authorized find. The six checks 
evidence were given dates ranging respectively from April, 
1924, November, 1925. Considering all the appar- 
ently known the appellees, they could have reasonably assumed 
that authority existed Carter Anderson give the checks, and that 
was not fact doing unauthorized act amounting wrongful 
misappropriation corporation funds. involved the court’s 
conclusion, the appellees would injured the corporation, and its 
stockholders, the circumstances, were not held the attitude 
which the estoppel pleaded based. 

Second. Did the present creditors have such rights the pay- 
ments sued for, independent. the stockholders, would sustain 
this action their behalf against appellees? so, the liability 
must rest upon the prohibited transfer the property insolvent 
debtor hinder, delay and defraud his creditors. Logeman Mfg. Co. 
Logeman (Mo. App.) 298 1040. Such acts only impair 
rights does not appear that the present creditors were 
corporation the time the checks were given. And even 
though they were, the evidence conclusive that the times the 
respective transactions evidence the corporation had ample assets 
pay existing obligations, and continued solvent for some months 
afterwards. The withdrawal such particular funds the presi- 
dent and manager, either the $372 suit the entire amount 
the overdrawn account, did not, found the court, any wise 
cause influence default the payment debts the exigency 
causing the corporation suspend business means the execu- 
tion the deed assignment. Consequently the acquiescence 
assent the sole stockholders and officers the withdrawal the 
funds suit did not fact operate impair rights 

The present suit quite similar the cases Watts Gordon, 
127 Tenn. 96, 153 483; Sweet Lang (C. A.) (2d) 
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762; Little Garabrant, Hun, 404, 689. The cases 
cited appellant are applicable different situation than the 
instant case, and are therefore not point here. 

The judgment affirmed. 


HOLDER ENTITLED ENFORCE CHECK AL- 
THOUGH INDORSEMENT FORGED 


Pyper Climer, Court Appeals Osio, 163 Rep. 640 


Where the payee check entrusted his agent for the 
purpose depositing security and was transferred 
holder for value bearing forgery the payee’s signature, 
was held that the holder could enforce against the payee. The 
payee was precluded his action delivering the check the 
agent from setting the forgery defense. 


Suit William Climer against John Pyper and another. Judg- 
ment for plaintiff was entered the municipal court and was affirmed 
the court common pleas, and defendants bring error. Affirmed. 

Lester Hilipp, Cincinnati, for plaintiffs error. 

Huddle, Cincinnati, for defendant error. 


MILLS, J.—William Climer, claiming the owner due 
course and for valuable consideration check for $125, brought 
suit thereon the municipal court Cincinnati against the drawer 
and payee. 

The check read follows: 

Ohio, June 27, 1924. 

the order John Pyper $125.00 one hundred twenty- 
five dollars. 

Home Savings Bank Co., Ohio. 
Interstate Credit Co. 


The indorsements thereon read follows: 


Pyper. 
Climer. 
Provident Sav. Bk. Trust Co.’’ 


Payee and drawer admit the execution and validity the check, 
but deny Climer’s ownership it, the ground that the check 


For similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 419, 461. 
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still the property the payee, Pyper, and has never been negotiated 
him, but that the name the payee had been forged pre- 
tended indorsement the check before Climer acquired it. 

The municipal court entered judgment favor Climer. That 
judgment was affirmed the court common pleas, and error 
prosecuted here. 

The record shows that the payee received the check question 
from the drawer Cincinnati June and delivered unindorsed 
July man named Duke, who was aviator, with 
tions take Kokomo, Ind., for the purpose negotiating for 
the renting airplane. The payee testified that did not au- 
thorize Duke, any one else, indorse the check; but that his in- 
structions were that Duke should deposit the check with the airplane 
company security for the rental such airplane might select. 

about July Duke took the check Climer with the request 
that Climer cash it; and Climer had the check his possession from 
the morning until o’clock that afternoon. When Climer re- 
ceived the check from Duke, was indorsed with the name the 
payee. o’clock that afternoon, Climer, accompanied Duke, 
went the Provident Bank, where Climer did business, and pre- 
sented the check for payment. the request that bank, Climer 
placed his signature upon the back the check; whereupon that bank 
paid the amount the check cash either Duke Climer, both 
being present. 

Climer testified that placed his signature upon the check the 
request the bank, and solely for the purpose enabling Duke 
it. testified that Duke’s suggestion delivered the check 
the paying teller, that the teller laid the money the counter, and 
that Duke took the money from the counter. 

The check went through the clearing house, but was returned 
the drawee the paying bank dishonored, because the claimed 
forgery the name the payee. Climer, upon demand the pay- 
ing bank, repaid that bank the amount the check. 

The sole question whether the payee shall allowed set 
the defense forged indorsement his name. 

Section 8128 the General Code (section the Negotiable 
Instruments Law), reads follows: 


signature forged made without authority the 
person whose signature purports be, wholly inoperative. 
right retain the instrument, give discharge therefor, enforce 
its payment against any party thereto, can acquired through 
under such signature, unless the party against whom sought 
enforce right precluded from setting the forgery want 
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are opinion that under the facts and circumstances this 
case, the payee his acts precluded from setting the defense 
forgery. See Weisberger Co. Barberton Sav. Bank, Ohio 

The judgment the court common pleas affirmed. 

Judgment affirmed. 


BANK ALLOWED RECOVER AGAINST 
GUARANTOR LOAN 


McWhorter First State Bank Wylie, Court Civil Appeals 
Texas, Rep. (2d) 808 


Where bank extends additional credit customer upon 
the father’s agreement guarantee the new loan and 
all existing loans $5,000, the guaranty based 
consideration and may enforced the bank. 


Action the First State Bank Wylie against Me- 
Whorter and another. From judgment against named defendant, 
appeals. Affirmed. 

Crate Dalton, Dallas, and Smith, McKinney, for ap- 
pellant. 

John Doyle, and Dunean, Wylie, for ap- 
pellee. 


County, was indebted First State Bank Wylie, evidenced 
two notes, one for $655, the other for $1,381.65, both maturing the 
1926. June, 1926, applied the bank for 
additional loan $1,250; this was declined the bank, but this 
connection was informed that, his father, ap- 
pellant herein, would guarantee his indebtedness, the additional loan 
would made. This resulted the execution appellant the 
guaranty contract sued upon, which, far material our 
inquiry, reads follows: 

the sum One Dollar and other valuable considerations, 
guarantee the payment and agree and promise pay 


Wylie, Texas, the First State Bank Wylie ma- 
turity, any time thereafter, demanded it, all notes, dis- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §468. 
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counts, overdrafts and any and all indebtedness, obligations, 
whether joint several, both, primary secondary, contract 
become liable indebted First State Bank, Wylie Texas, 
provided, however, that liability hereunder shall not exceed the 
ceptance this guaranty all other notices connection there- 
with, the indebtedness obligation guaranteed hereby, etc. 

This guaranty continuing one and shall continue apply ith- 
out regard the form amount the indebtedness obligation 
hereby guaranteed, which the bank may create, renew, ex- 
tend alter, whole part, without notice the under- 
signed, 


presented this guaranty the bank, together 
with commercial statement appellant, showing his net worth, 
and thereupon the bank made the additional loan $1,250, evidenced 
by, note, dated June 22, 1926, for the sum $1,325, mature De- 
1926, with interest from maturity. 

This suit was brought the bank against and 
Whorter (but was dismissed because his 
insolvency) recover the amount the indebtedness evidenced 
the three notes executed together with interest 
and attorney fees, and, contemporaneously with the filing suit, the 
bank caused issued original attachment which was levied upon 
certain lands belonging situated the counties Dallas 
and Kaufman. 

Appellant answered denial, and specially pleaded under 
oath that the contract guaranty was wholly without consideration. 

The trial the case before the judge resulted judgment 
favor the bank against appellant for debt and foreclosure the 
attachment lien, from which this appeal prosecuted. 

The only question that merits consideration arises from the con- 
tention appellant that the contract guaranty executed him 
was without consideration. 

appellant’s request the court filed findings and conclusions 
this That the time appellant signed the guaranty knew 
the bank had agreed advance additional 
amount money, the guaranty was secured, but that, regardless 
whether knew this fact not, having signed the guaranty 
mistake was presented the case. 

The evidence justified this finding. cross-examination, ap- 
pellant admitted that his son told him his indebtedness the bank, 
and that (appellant) necessarily supposed the guaranty was 
help his son his busines Wylie. The only help the guaranty 
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could have afforded his son was secure either forbearance past 
indebtedness, future loan. The guaranty, its own terms, com- 
prehended either one both these contingencies; that is, forbear- 
ance the past, well the creation new indebtedness. 

therefore conclude from all the facts and did 
the trial court, that appellant knew that the purpose the guaranty 
contract was enable his son secure further credit the bank. 

also assent the correctness the trial court’s legal con 
the effect that, whether appellant knew this fact not, 
nevertheless liable guarantor. 

the strength the guaranty, appellant’s son secured from the 
bank additional loan $1,250, which was valuable consideration 
passing the principal debtor, and was distinct detriment the 
bank. While guaranty, like other contracts, must supported 
legal consideration, yet this need not consideration from the 
guarantee the guarantor, but may benefit the principal 

The bank’s agreement make the principal debtor the additional 
loan $1,250 his father’s guaranty was sufficient consideration 
for appellant’s promise pay both the past and future indebtedness 
his son the bank. 1076, 28; Leftkovitz First 
National Bank Gadsden, 152 Ala. 521, So. 613, 616; Moore, 
Walker Williamson, 110 Va. 775, 374, 375, Ann. 
Cas. 314. 

the terms the contract, appellant obligated himself pay 
the indebtedness his son ito the bank, past and future, stipulating 
that, without notice him, new indebtedness could created 
past indebtedness renewed, extended from time time. was 
therefore not necessary, order fix his liability, that should 
have known advance additional loan was contemplated. 

the bank extended further credit absolute reliance the 
guaranty, consideration therefor was fully established. The contract 
expressly provides, among other things, for the creation new debts 
without notice; hence, hold that appellant can escape liability, for 
the reason did know the time signed the guaranty that 
further credit would given his son, would hold effect that 
the guaranty not only meaningless, but mockery. cannot 
accept that view. See case point, Swilley City Investment Co. 
(Tex. Civ. App.) 288 485, 486. 

Failing find reversible error, after careful consideration all 
assignments and propositions urged appellant for reversal, 
affirm the judgment the court below. 

Affirmed. 
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CHECKS PAYABLE ORDER “M. COM- 
PANY” FOR “J. T.” 


Couture Ocean Park Bank, Supreme Court California, 270 Pac. 
Rep. 943 


The plaintiff drew two checks the defendant bank, payable 
the order for ‘‘J. T.’’ and delivered them 
T., intending that should deliver them the 
Co. payment for materials used work which had 
supervised foreman. them the defendant bank. 
was held that the bank was protected paying the checks and 
was not liable the plaintiff. 

NOTE: This decision the Supreme Court reverses the de- 
cision the California District Court Appeal, 263 Rep. 
316, which was published the May, 1928, issue The Banking 
Law Journal page 338. 


Action Emile Couture and another, co-partners doing busi- 
ness under the firm name the Slingluff-Couture Co., against the 
Ocean Park Bank. Judgment for plaintiffs, and defendants appeals. 
Reversed. 

Superseding opinion 263 316. 

Tanner, Odell Taft, Los Angeles, for appellant. 

Weber Crawford, Los Angeles, for respondents. 


CURTIS, brought recover the sum $601.02 from 
the defendant bank, which amount plaintiffs allege they had deposited 
with said bank their The defense the bank that paid 
out said sum upon two checks drawn the plaintiffs. The evidence 
shows that the plaintiffs had checking account with defendant 
least amount equal the amount sued for. The plaintiffs were 
engaged the plumbing business, and had their employ, fore- 
man their plumbing department, one Tailer. They were in- 
debted the Manual Arts Plumbing Co. for materials purchased from 
said company account two jobs, upon which Tailer had acted 
foreman. Satisfaction this indebtedness the Manual Arts 
Plumbing Co., they drew two checks and gave them Tailer, 
instructions deliver them the Manual Arts Plumbing Co. One 
these checks was mistake made payable the Manual Arts 
Hardware Co., instead the Manual Arts Plumbing Co. The total 
these two checks was the amount sued for herein, and said checks, 
together with their subsequent indorsements, are follows: 


similar decisions see Banking Law Journal Digest (Third 
Edition) 429. 
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Park Bank. 90-193. 
Savings. 
Monica Branch. 
Cal., Sept. 1922. No. 103. 
the order Manual Arts Hdw. Co. for Tailer 
$283.02 two hundred eighty-three and 02/100 dollars. 
Slingluff-Couture Co., 
Couture.’’ 


Indorsement back above check follows: 
Tailer, Manual Art Hard. Co.’’ 


Park Bank. 90-193. 
Savings. 
Branch. 
Monica, Cal., Sept. 25, 1922. No. 177. 
the order Manual Arts Plumbing Co., for Tailer 
$318.00 three hundred eighteen and xxx/100 dollars. 
Slingluff-Couture Co., 


Indorsement back above check follows: 


Tailer, instead delivering these checks the Manual Arts 
Plumbing Co., presented them the bank himself, and, after in- 
dorsing his own name each said checks, and forging the name 
the Manual Arts Plumbing Co. the check which was made pay- 
able said company, and the words Manual Arts Hardware Co. 
the other, received the money thereon, and absconded. never paid 
the money, any part thereof, either plaintiffs the Manual 
Arts Plumbing Co. Upon this state facts the trial court made 
findings favor the plaintiffs and from judgment predicated 
upon said findings fact the defendant bank has appealed. 

The rights the parties hereto are governed entirely the terms 
the two checks, and cannot any way affected modified 
any undertaking agreement between the plaintiffs and Tailer, nor 
reason the purpose for which the checks were given the 
plaintiffs Tailer, the absence any knowledge the bank 
such agreement purpose. The bank was authorized act upon 
the directions given the plaintiffs these directions appear upon 
the face the checks. the checks were authorizations the part 
Tailer receive from the bank the amounts stated the checks, 
then the payment said checks the bank was legal, and the plain- 
tiff cannot recover this action. This would even Tailer 
forged the name the Manual Arts Plumbing Co. one check and 
that the Manual Arts Hardware Co. the other. For, the 
checks can legally construed authorizing Tailer receive the 
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amount named the checks from the bank, then the indorsement 
the Manual Arts Plumbing Co. either said checks was not neces- 
sary order that the bank pay the amounts called therefor Tailer. 

will noted that each check contains express direction the 
bank pay the amount money therein named the Manual Arts 
Co. each check the name the company immediately followed 
the words ‘‘for There question, had the bank 
paid the money for these checks the regular payee named 
therein upon its legal indorsement, that such payment would have 
been legal and would have bound respondents, the drawers said 
And this would have been the absence the indorse- 
ment, any other action taken the part Tailer. 
other words, the checks drawn contained express direction 
the bank pay the same the Manual Arts Co. What effect, there- 
fore, have the words ‘‘for Tailer’’ they appear the body 
the checks? Appellant contends that the legal effect these words 
the checks, least between the parties hereto, make Tailer 
the beneficiary the proceeds said checks. Whether was the 
actual beneficiary said proceeds would depend upon his relations 
with the Manual Arts Co. Let suppose that some working 
agreement between the plaintiffs and the Manual Arts Co. the money 
for the checks was fact the property money Tailer. 
such ease there can doubt but that Tailer would have 
beneficial interest said money, and most the Manual Arts Co. 
would simply the trustee said funds when collected for Tailer. 
such case Tailer, the real party interest, could maintain 
action against the bank for said proceeds case the bank refused 
pay the checks. Such action could maintained Tailer his own 
name. Code Civil Procedure, 367; Civil Code, the 
other hand, the agreement and understanding the parties 
said checks, Tailer might have interest therein nor the proceeds 
thereof. The evidence this case shows that such was the agree- 
ment and understanding the parties. But how was the bank 
know just what the undisclosed agreement said parties was? 
had the right act upon what appeared upon the face the 
checks the same were drawn the plaintiff and presented 
Tailer. Apparently, from the face the checks, the money 
for the checks was ultimately belong Tailer. this were 
true, the bank would under legal obligation pay the same 
him. Was the bank, before paying the checks, under the legal 
necessity ascertaining the true relations Tailer the other 
parties said checks, was justified acting upon the apparent 
relations the parties disclosed the face the checks? 
‘ve have before said, the terms the checks determine the rights 
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Park Bank. 90-193. 
Savings. 
Branch. 
Monica, Cal., Sept. 1922. No. 103. 
the order Manual Arts Hdw. Co. for Tailer 
$283.02 two hundred eighty-three and 02/100 dollars. 
Slingluff-Couture Co., 
Couture.’’ 


Indorsement back above check follows: 
Tailer, Manual Art Hard. Co.’’ 


Park Bank. 90-193. 
Savings. 
Monica Branch. 
Monica, Cal., Sept. 25, 1922. No. 177. 
the order Manual Arts Plumbing Co., for Tailer 
$318.00 three hundred eighteen and xxx/100 dollars. 
Slingluff-Couture Co., 
Couture.’’ 


Indorsement back above check follows: 


Tailer, instead delivering these checks the Manual Arts 
Plumbing Co., presented them the bank himself, and, after in- 
dorsing his own name each said checks, and forging the name 
the Manual Arts Plumbing Co. the check which was made pay- 
able said company, and the words Manual Arts Hardware Co. 
the other, received the money thereon, and absconded. never paid 
the money, any part thereof, either plaintiffs the Manual 
Arts Plumbing Co. Upon this state facts the trial court made 
findings favor the plaintiffs and from judgment predicated 
upon said findings fact the defendant bank has appealed. 

The rights the parties hereto are governed entirely the terms 
the two checks, and cannot any way affected modified 
any undertaking agreement between the plaintiffs and Tailer, nor 
reason the purpose for which the checks were given the 
plaintiffs Tailer, the absence any knowledge the bank 
such agreement purpose. The bank was authorized act upon 
the directions given the plaintiffs these directions appear upon 
the face the checks. the checks were authorizations the part 
Tailer receive from the bank the amounts stated the checks, 
then the payment said checks the bank was legal, and the plain- 
tiff cannot recover this action. This would even Tailer 
forged the name the Manual Arts Plumbing Co. one check and 
that the Manual Arts Hardware Co. the other. For, the 
checks can legally construed authorizing Tailer receive the 
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amount named the from the bank, then the indorsement 
the Manual Arts Plumbing Co. either said checks was not neces- 
sary order that the bank pay the amounts called therefor Tailer. 

will noted that each check contains express direction the 
bank pay the amount money therein named the Manual Arts 
Co. each check the name the company immediately followed 
the words ‘‘for There question, had the bank 
paid the money for these checks the regular payee named 
therein upon its legal indorsement, that such payment would have 
been legal and would have bound respondents, the drawers said 
checks. And this would have been the absence the indorse- 
ment, any other action taken the part Tailer. 
other words, the checks drawn contained express direction 
the bank pay the same the Manual Arts Co. What effect, there- 
fore, have the words ‘‘for Tailer’’ they appear the body 
the checks? Appellant contends that the legal effect these words 
the least between the parties hereto, make Tailer 
the beneficiary the proceeds said checks. Whether was the 
actual beneficiary said proceeds would depend upon his relations 
with the Manual Arts Co. Let suppose that some working 
agreement between the plaintiffs and the Manual Arts Co. the money 
ealled for the checks was fact the property money Tailer. 
such case there can doubt but that Tailer would have 
beneficial interest said money, and most the Manual Arts Co. 
would simply the trustee said funds when for Tailer. 
such Tailer, the real party interest, maintain 
action against the bank for said proceeds case the bank refused 
pay the checks. Such action could maintained Tailer his own 
name. Code Civil Procedure, 367; Civil Code, the 
other hand, the agreement and understanding the parties 
said checks, Tailer might have interest therein nor the proceeds 
thereof. The evidence this case shows that such was the agree- 
ment and understanding the parties. But how was the bank 
know just what the undisclosed agreement said parties was? 
had the right act upon what appeared upon the face the 
checks the same were drawn the plaintiff and presented 
Tailer. Apparently, from the face the checks, the money called 
for the checks was ultimately belong Tailer. this were 
true, the bank would under legal obligation pay the same 
him. Was the bank, before paying the checks, under the legal 
necessity ascertaining the true relations Tailer the other 
parties said checks, was justified acting upon the apparent 
relations the parties disclosed the face the checks? 
‘ve have before said, the terms the checks determine the rights 
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the parties thereunder. The bank was not, therefore, under any legal 
obligation before paying the checks ascertain whether the actual 
rights the parties were different from their apparent rights 
disclosed the terms said checks. Any other construction the 
law applicable this case would cast upon the bank obligation 
and duty beyond that generally assumed bank toward its de- 
positors. was not the duty the appellant bank decide whether 
Tailer was the real only the apparent beneficiary the funds 
for the checks. was authorized act upon the apparent 
import the checks presented it, and, afterwards were 
proven that the real facts were different from those appearing upon 
the face the checks, then the loss, any, should not fall upon the 
bank, but upon the plaintiffs, who drew the checks the form 
which they were drawn. 

There but little direct authority found upon the 
the legal effect check drawn the form which the checks 
involved herein were drawn. the Ridgley Nat. Bank 
Patton Hamilton, reported 109 479, was held the Su- 
preme Court Illinois, where check was drawn favor Patton 
Hamilton for the account Lewis Coleman Co., that Patton 
Hamilton were the trustees Lewis Coleman Co. But that case 
the evidence showed that the check was drawn payment ac- 
due Lewis Coleman Co. This account was the hands 
Patton Hamilton, attorneys, for collection, and the debtor, pay- 
ment the account, drew the checks favor the attorneys ‘‘for 
account Lewis Coleman Co.’’ Had Lewis Coleman Co., being 
the real parties interest said check, brought suit thereon against 
the bank, think that without doubt, least under our system 
procedure, they could have successfully maintained said action and re- 
covered the amount due thereon from said bank. There nothing 
our views above expressed found Brown Cow 
Creek Sheep Co. (Wyo.) 126 886. that the check involved 
directed the bank ‘‘Pay the order Ed. Brown $2,500 00/000 
twenty-five hundred dollars. For action Brown 
against the Cow Creek Sheep Co., the drawer the check, was 
claimed that the words ‘‘for Wilkes’’ rendered the check nonnego- 
tiable. The court, however, held that the presence these words 
had such effect, but that appear, the contrary, 
merely statement the object for which the check drawn, 
the person account which the amount was The 
relative position the words ‘‘for Wilkes’’ the check that case 
different from the position the words ‘‘for Tailer’’ the 
checks drawn the respondents. They not only follow the dir- 
ection the check pay Brown the sum $2,500, but they are 
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separated from the directing sentence the check period. 
fact, they are set off themselves, and the court could that case 
reasonably hold that they amounted merely memorandum 
the check showing ‘‘the person account which the amount 
charged.’’ present action, the checks, have already 
seen, direct the bank pay the Manual Arts Co. ‘‘for 
the amount designated each check respectively. The check 
the case just cited materially differs from the checks involved 
herein. The case Turner Eldridge, Ala. 821, involved 
Jas. Camp, for the benefiit Alfred Turner, five hundred dollars. 

Camp thereafter assigned said note Eld- 
ridge, who later instituted suit against Turner, the maker. 
The only point claimed have been decided the court was that 
the legal effect the instrument was merely promise pay Camp, 
and that the beneficiary was not necessary party said action. 
That case actually holds that Alfred Turner was the beneficiary the 
proceeds said note. were such beneficiary, was the real 
party interest, and could have maintained action thereon 
this state. The respondents have not presented our attention any 
authorities which sustain their position. agree that there but 
little direct authority support the position appellant, but, for 
the reasons before expressed, are the opinion that the general 
rules law applicable the this case are favor the 
contentions the appellant. therefore conclude that, causing 
said checks made payable the Manual Arts Co. for 
Tailer, the latter was, between the drawers said check and the 
bank upon which they were drawn, the beneficial owner the pro- 
ceeds said checks, and that the payment the checks Tailer 
the bank was justified the terms said checks. 

From another angle the case think that the respondents 
should not permitted escape their responsibility 
checks. The checks drawn are undoubtedly their di- 
rections whom the money for which they were drawn was ulti- 
mately belong. drawing these checks the manner which 
they did, thus rendering uncertain from their terms whether they 
were for the benefiit the Manual Arts Co. Tailer, and 
then delivering them into the possession the latter, the respond- 
ents placed the power Tailer mislead the bank paying 
the money him. such ease the plaintiffs should suffer for the 
wrongful acts Tailer. one two innocent persons must 
suffer the act third, he, whose negligence happened, 
must the Civil Code, 3543. The bank could have 
reasonably inferred, with Tailer possession the the 
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form which they were drawn, that the respondents intended that 
the proceeds the checks should belong him and therefore con- 
that was authorized pay him the amount for 
the two checks. well settled that, where instrument un- 
certain terms, construed most strongly against the 
party thereto who caused such exist. Civil Code, 
1654; Payne Neuval, 155 Cal. 46, 476; Union Const. Co. 
Western Union Tel. Co., 163 Cal. 298, 125 242; Bennett 
Potter, 180 Cal. 736, 183 156. 

concur: Richards, J.; Shenk, J.; Langdon, J.; Preston, J.; 
Seawell, 

The judgment reversed. 


WASTE, coneur the judgment reversal upon the 
ground last stated the majority opinion. drawing the checks 
the manner which they did, and placing them the possession 
Tailer, the respondents put within his power mislead 
the bank into paying the money him, and they should therefore 
suffer for his wrongful act. 

not sufficiently convinced the treatment the first 
point the opinion, which, effect, holds that the checks can 
legally construed authorizing Tailer receive the amount named 
from the bank, agree with the conclusion therein stated, for which 
reason express opinion that matter. 


DEPOSITS MADE WHEN BANK INSOLVENT 
MAY RECOVERED 


Holloway Dykes, United States District Court (Okla.), Fed. 
Rep. (2d) 430 


Where deposit made time when the bank hopelessly 
insolvent, the knowledge its officers, and the bank subse- 
quently fails, the amount'of the deposit may reclaimed the 
depositor can traced into the hands the receiver. 

Where customer deposits cheeks for collection time when 
the bank insolvent the knowledge its officers and the bank 
fails before the checks are collected, they remain the property 
the depositor, though indorsed without restriction, and upon the 
collection the checks the receiver the proceeds belong the 
depositor. 


similar decisions see Banking Law Journal Digest (Third 
333. 
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receiver the First National Bank Collinsville, Okl. Plaintiff 
held entitled recover first, third, fourth, fifth and seventh causes 
action. 

Green Farmer, Tulsa, Okl., for plaintiff. 

George Schwabe, Tulsa, Okl., for defendant. 


KENNAMER, J.—This action recover certain deposits 
made the First National Bank Collinsville, Okl., the day 
January, 1927, and adjudge such deposits trust funds and that 
the claim the plaintiff allowed preference over the general 
the bank. The evidence introduced establishes the follow- 
ing facts: 

That for several months prior January 1927, the First Na- 
tional Bank Collinsville was hopelessly insolvent, and that such 
insolvency was known the president and other managing officers 
said bank. 

the morning January 1927, the president the First 
National Bank was Kansas City the office the chief national 
bank examiner and was advised that the bank would have 
closed. 

The deposits involved this action were made the bank the 
afternoon January 1927; the bank was taken over the na- 
tional bank examiner and did not open for business the morning 
January 1927. The majority the deposits involved consisted 
drawn the First State Bank Collinsville and were col- 
lected the national bank examiner after the bank was taken over 
the bank examiners. 

Where bank hopelessly insolvent and receives deposit with 
the knowledge such insolvency and fails, this such fraud upon 
the depositor that may rescind the contract deposit and re- 
claim the amount deposited, its proceeds, traced into the 
assets the bank going into the hands the receiver. St. Louis 
Richardson New Orleans Coffee Co., Ltd., 102 785 A.). 

Whether title check passes the bank which deposited 
must determined ascertaining the intention the parties. The 
intention the parties may ascertained from consideration 
course conduct the ordinary course business disclosed 
the evidence. 

Where the depositor has ordinarily received credit the amount 
checks, drafts other negotiable paper with the privilege check- 
ing against it, may implied from the was the 
intention that title such negotiable paper passed the bank. How- 
ever, the question intention must determined from the evidence 
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introduced the trial. Fayette Nat. Bank Summers, 105 Va. 689, 

this action the evidence clear that the checks deposited 
form deposit receipt were received only for collection the bank. 

The rule well established that, where customer the bank 
deposits checks and drafts for collection time when the bank was 
insolvent and known its and they had not been 
collected when the bank closed its doors, they remained the property 
the depositors, although they were indorsed the bank without 
qualifications and their subsequent collection the receiver the 
proceeds may recovered from him the depositors. Richardson 
New Orleans Coffee Co., supra. 

Plaintiff this action entitled his first, third, 
fourth, fifth and seventh causes action prayed for the bill, 
that proper decree entered. 


UNLAWFUL FOR STOCK CORPORATION 
DISCOUNT NOTES 


Common Finance Corporation Balsam, New York Supreme Court, 
231 Supp. 656 


corporation organized under the New York Stock Corpora- 
tion Law has power engage the business discounting 
notes. Where such corporation does discount notes for its stock- 
holders and for others, will not permitted recover the 
notes. 


Action the Common Finance Corporation against Abraham 
Balsam and others. Judgment for plaintiff, and defendants appeal. 
Reversed the law, and new trial granted. 


PER CURIAM.—Judgment unanimously reversed upon the law, 
and new trial granted, with $30 costs appellants abide the event. 

this appeal the respondent states that under 
the Stock Corporation Law. the trial the appellants attempted 
show that the respondent was thus incorporated, and that violation 
the Banking Law (section 140) had business discounted 
notes, not only for its own stockholders, but for others. the re- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 303. 
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spondent was engaged, could not recover the note sued upon 
here. New York State Loan Trust Co. Helmer, 64; 
Meserole Securities Co. Cosman, 131 Mise. Rep. 361, 226 
667; Royal Diamond Co., Ine., Ostrin, No. June Term, 1928, 

The appellants should have been permitted, moreover, have 
given proof the defense usury. Whether that defense good 
can determined only after all the facts are the record. 


FAILURE BANK IMMEDIATELY AFTER 
DEPOSIT CHECKS 


Herman Cohen, Supreme Court Alabama, 119 So. Rep. 


The payee check deposited the drawee bank. Within 
one hour and before the check was charged the drawer’s account 
the payee’s account the bank closed its 
was held that the check had not been paid, that there was proper 
presentment and that the drawer remained liable the payee. 


Bill equity Benito Hermann and Joseph Hermann, Jr., 
against Frank Cohen. decree dismissing the bill, complain- 
ants appeal. Reversed and remanded. 

The substance the bill that complainants agreed sell certain 
real property defendant; that June 1927, the trade was closed 
complainants’ delivery defendant deed the property and 
defendants’ delivery complainants check for the purchase price. 

The relating presentment for deposit the check 
complainants the bank which drawn, non-acceptance de- 
posit, and closing the bank, are stated the opinion. 

The bill further alleges that complainants, after return the check 
the bank them, offered return the check defendant, and re- 
quested defendant reconvey the property complainants; that 
defendant refused. The purpose the bill quiet complainants’ 
title the property the theory that consideration was paid for 
the property, and that the deed question constitutes cloud 
their title. 

The trial court entered decree holding that complainants were 
not entitled the relief prayed for and dismissing the bill. Com- 
plainants appeal from that decree. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1060. 
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Stevens, McLeod, Goode Turner, Mobile, for ap- 
pellants. 


Gordon, Edington Leigh, Mobile, for appellee. 


BOULDIN, J.—A check, drawn bank the same was 
delivered the payee after banking hours. The next morning, about 
the payee, being customer the same bank, prepared 
deposit slip the usual form used the bank, and presented the 
check for deposit account the payee. The check and deposit slip 
were left the window the receiving teller. Within hour 
thereafter the bank closed its doors, and turned over its affairs the 
state superintendent banks. The deposit was never accepted 
the bank. Its officers had been advised lay aside intact all deposits 
offered that morning until was ascertained whether arrangements 
could made for the bank continue business. Hence the de- 
posit slip was not issued, the check was never charged the 
drawer’s account, nor credited that the payee. the check 
was returned the payee, who offered return the drawer, and 
requested return the consideration, which was refused. the 
time the check was presented for deposit, the drawer had his 
sufficient funds pay it. that time had been presented for 
payment, would have been paid 

This, substance, the agreed statement facts which the 
cause was tried. The inquiry is, Who shall bear the loss this 
check reason the failure the bank? 

Presentment check the drawee bank for deposit the 
account the payee form presentment for payment. ac- 
cepted, charged the drawer and credited the payee, payment 
complete the cash were handed over the counter. Morse 
Banking (6th Ed.) 451. 

This custom business general and well known, con- 
tributes the transaction modern business, that negligence 
want diligence chargeable the payee presenting the check 
for payment that manner, unless special impose 
duty demand the cash. Usually such method business the 
interest the bank, and refusal accept the check presented 
may considered the party making presentment, refusal 
payment any manner. Brady Bank Checks (2d Ed.) 85, 
130. this there was refusal but mere holding 
abeyance the bank. 

The check having been presented for payment 
ner and within the time was due presented, the burden 
showing want proper diligence was the drawer. 

understand the statement facts and briefs, the parties 
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intend submit for decision only one issue law, viz., whether 
the duty payee present check for payment cash. 
presentment for deposit the payee’s account the risk the payee? 

the bank accepts the deposit and completes the transaction, the 
risk failure the bank thereafter the payee depositor. 

appellee, the payee was held bound such ease, although the payee’s 
agent was negligent not demanding the cash; the the 
bank being then doubt. That case deals merely with the negligence 
the agent toward his principal. not authority the proposi- 
tion that payee wanting diligence matter law present- 
ing check for deposit his own account. 

The statement facts this case entirely silent any 
knowledge the condition the bank the part the payee, and 
silent any knowledge that the check would paid 
presented. 

will not impute such knowledge. need not, and not 
decide what would the duty the payee that event. The sub- 
ject Brady Bank Checks (2d Ed.) §91, 145. 
refer this merely that our decision may not misleading. 

Dealing with the case understand the issue presented, 
find want diligence the course pursued, and the loss resulting 
from failure the bank before the end the business day the trans- 
action was due closed, must fall upon the drawer. Morris 
Eufaula National Bank, 122 Ala. 580, So. 499, Am. St. Rep. 95. 

Reversed and remanded. 


PERSON DELIVERING CHECK BANK FOR 
TAXES ENTITLED PREFERENCE 
BANK’S FAILURE 


Matzen Johnson, Supreme Court 272 Pac. Rep. 164 


The plaintiff drew check his bank and delivered the 
bank for the purpose having pay the taxes certain piece 
real estate. The bank charged the check the plaintiff’s ac- 
count and credited its ‘‘tax but failed later without 
having paid the taxes. was held that the plaintiff was entitled 
preference payment over other general creditors. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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Separate actions John Matzen and John Heschmeyer against 
Charles Johnson, receiver the Goddard State Bank. Judgments 
for plaintiffs, and defendant appeals. Affirmed. 

Benjamin Hegler, Roberts, and Roger Almond, all 
Wichita, for appellant. 

John Adams and Osborne, both Wichita, for appellees. 


HOPKINS, J.—These were actions against the receiver in- 
solvent bank have certain claims preferred over general creditors, 
the actual question involved being whether deposits the plaintiffs, 
made for the special purpose paying taxes, constituted funds 
trust character, thereby entitling the plaintiffs preference and pay- 
ment before distribution general creditors. The plaintiffs prevailed, 
and the receiver appeals. 

The which were agreed disclosed, among other things, that 
Matzen had been customer the bank for more than five years; 
that November 24, 1925, drew his check his account the 
bank for $282.47, for the purpose having the bank pay his taxes 
certain real estate Sedgwick County, that time having 
sufficient funds the bank pay the check. The bank received the 
check, and charged the amount thereof against his account, issuing 
receipts therefor triplicate, one which was delivered Matzen. 
What was done this instance was similar others the same 
bank. had system making receipts triplicate, delivering 
one the customer, mailing one the county treasurer and retaining 
one. Matzen’s check was deposited officers and employees the 
bank account the books under the name ‘‘tax ac- 
which practice and methods Matzen had knowledge. 
Under the system bookkeeping followed, the tax account was made 
and checks delivered customers the bank for the 
purpose having the bank pay their taxes. The bank did not pay 
Matzen’s taxes, and was afterward compelled pay 
1925, the bank was taken charge the bank commis- 
sioner. The balance hand the tax account that time was 
something over $7,000. The actual cash hand the close busi- 
ness November 23, 1925, was $578.65; the close business 
November was $995.20, and December was $867.61. Taxes 
were paid, and receipts similar the one issued Matzen were issued 
seventy-one such depositors. all times mentioned the Goddard 
State Bank was county depository, but the tax account above men- 
was not county account, nor subject the check the 
county treasurer. had been the custom the bank previous 
years send the county treasurer check for the entire amount 
funds the tax account just before the 20th December. 
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The material facts the Heschmeyer case were substantially the 


same. 

Practically the same questions here presented have heretofore been 
considered and passed upon this court. Goodyear Tire Rub- 
ber Co. Hanover State Bank, 109 Kan. 772, 204 992, 
677, was held that check drawn the general checking account 
depositor and placed special fund was identical with 
deposit cash. The court said: 


Poell Brothers, instead paying the draft upon them 
check, had used currency for the purpose there can doubt that 
the receiver would hold the amount trust for the plaintiff, for the 
total cash its equivalent which came into his hands would neces- 
sarily all events presumptively have been that much larger 
reason such payment. The court the opinion that the rule 
applies that where payment bank made check drawn 
thereon the result the same though the depositor had presented 
his check, received the money over the counter, and then used 
making the Page 773 109 Kan. (204 9933). 


Ladd, 112 Kan. 23, 209 824, the Goodyear Case 
was approved, and the following comment made: 


reason seen for disallowing preference for the amount 
drawn out the savings plaintiff and turned over the 
bank part the special deposit. was effectually impressed 
with the trust plaintiff had drawn the cash from the bank and 
placed with other moneys the fund used for the specified 


This same rule was applied the case the First Church 
Christ Scientist Aetna Building Loan 122 Kan. 672, 253 
574, and the earlier decisions this court, citing authorities from 
other jurisdictions, discussed and approved. The cited cases are, 
far the question under consideration identical with 
those here. See authorities cited Tire Rubber Co. Bank, supra; 
Kesl Hanover State Bank, 109 Kan. 776, 204 994; Am. Nat. 
Bank Miller, 229 517, Ct. 883, Ed. 1310; Bank 
124 Ark. 531, 187 673; Pineapple Co. Browne, Mont. 140, 

While not unmindful the rights innocent third parties (gen- 
eral depositors), and while giving full consideration the 
argument the receiver against the rule followed the cited cases, 
are convinced, all things considered, that the safer, and 
principle the sounder, and will adhere it. 

The judgments are affirmed. 
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FEDERAL RESERVE BANK NOT LIABLE 
MAILING CHECKS DIRECT 
DRAWEE BANK 


Louisville Co. Federal Reserve Bank Atlanta, Supreme 
Court Tennessee, Rep. (2d) 683 


Where collecting bank transmits checks directly the bank 
which they are drawn and the latter fails before remitting, the 
bank will not liable the owner the checks 
the absence proof that the checks, presented over the drawee’s 
counter, would have been paid. 

Where number checks are presented the drawee bank 
the same time through the clearing house and the bank’s funds are 
insufficient pay all, should not pay any the checks. 

Tennessee bank which exercises proper care the selec- 
tion its correspondent banks will not liable for the negligence 
the correspondent banks. 


Suit the Louisville Nashville Railroad Company against the 
Federal Reserve Bank Atlanta (Nashville Branch) and others. 
Decree for defendants, and complainant, appeals. Affirmed. 

Stockell, Nashville, for appellant. 

John Vertrees, Smith, and Bass, Berry Sims, all 
Nashville, for appellees. 


GREEN, J.—This suit was brought the Louisville Nash- 
ville Railroad Company against the Federal Reserve Bank Atlanta 
(Nashville Branch) and the American National Bank Nashville 
recover the amount three checks Springfield bank deposited 
the railroad company with the national bank and cleared that 
bank for collection, through the Federal Reserve Bank. The Federal 
Reserve Bank sent these checks directly the Springfield bank upon 
which they were drawn for payment. The Springfield bank was closed 
before any remittance was made account said checks, and was 
wound insolvent institution. The basis the suit the 
rule law announced Winchester Milling Co. Bank Win- 
chester, 120 Tenn. 225, 111 248, (N. S.) 441, and 
other cases, that collecting bank, taking for collection checks pay- 
able distance, guilty negligence sending such checks direct 
the bank upon which they are drawn. 

The chancellor, while conceding that the law had been declared 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 259, 997, 267. 
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Tennessee, was opinion that the collecting banks this case 
were absolved reason rule the Federal Reserve System 
which authorizes Federal Reserve Banks forward checks intrusted 
them for direct the payer bank. Such rule having 
been made under authority act Congress authorizing the 
Federal Reserve Bank prescribe rules for the conduct its busi- 
ness, the chancellor thought that said rule had Federal 
statute and superseded the state law. This conclusion has been sharply 
challenged this court and the power the Federal Reserve Bank 
make rule with such effect has been ably discussed and many 
authorities bearing the question pressed upon our attention. 

analysis the proof offered, the facts the record, 
precludes, least renders unnecessary, attempt resolve this 
controversy. Regardless any negligence that might imputed 
the collecting banks before us, the case the railroad company must 
fail. 

The American National Bank was depository the Louisville 
Nashville Railroad Company. Agents the railroad company within 
designated territory were required each day forward the receipts 
their offices the American National Bank for deposit. was 
the custom the agent Springfield take his receipts every day 
the People’s Bank Springfield and exchange them for cashier’s 
check drawn said bank. The check would then sent 
the American Bank credited the railroad company’s account 
with that institution. 

Three such checks amounting $3,995, are involved 
this suit. They were deposited according custom with the Amer- 
ican National Bank, and that bank cleared them through the Nash- 
ville the Federal Reserve Bank Atlanta. undue 
delay charged against either bank forwarding the checks 
Springfield. There were three other banks Springfield besides 
the People’s Bank, and the contention the railroad company that 
the Federal Reserve Bank should have, the exercise due care, 
sent these checks one the other banks for presentment. 

was the custom the Federal Reserve Bank Nashville 
send each bank Springfield daily all the checks coming into the 
hands the Federal Reserve Bank drawn such Springfield bank. 

July 1924, the Federal Reserve Bank sent cash letter 
the People’s Bank Springfield containing checks amounting $9,- 
696.26 drawn the latter concern. This letter reached the Spring- 
field bank July 10. contained two the checks here involved. 
July similar letter containing checks drawn amounting 
$11,944.24 was sent the same manner. This letter reached the 
Springfield bank July 11, and contained the other check here in- 


. 
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volved. The Springfield bank remained open 
July 14. remittance was made the Federal Reserve Bank 
account either the cash letters just mentioned. 

The testimony former bookkeeper the Springfield bank 
offered behalf the railroad company, which points out 
that the Springfield bank transacted business usual July 10, 11, 
12, and 14. July was Sunday. says that far knows 
all checks presented the counter the Springfield bank during 
these days were duly paid. The argument for the railroad company 
that the checks drawn its favor would have been paid had they 
been sent, another bank for collection and presented. are not 
satisfied that this argument well founded. 

suit for damages for negligence bank the 
check intrusted for that purpose, actual damage must 
alleged and proven. Such suit treated action 
assumpsit, sounding damages, for breach the bank’s implied 
contract use due diligence collect the check, action 
the case for negligence respect the duties imposed law 
consequence such bank having received the check for collection. 
Jefferson County Savings Bank Hendrix, 147 Ala. 670, So. 295, 

Speaking like situation, this court said: 


onus was upon the plaintiff show negligence defendant 
and loss resulting itself consequence. selected agent 
for collecting its claim, which seeks hold liable for non-collection, 
must show that the claim was good and Bruce Bax- 
ter, Lea, 477; Collier Pulliam, Lea, Sahlien 
Bank, Tenn, 221, 232, 373, 375. 


The same conclusion was reached the Supreme Court 
Alabama upon consideration authority. Jefferson County 
Savings Bank Hendrix, supra. See other cases collected 

Judge Story states the law this way: 


good excuse that the misconduct the agent has been 
followed loss damage whatsoever the principal; for then 
the rule applies that although wrong, yet without any 
damage; and maintain action both must for damnum 
absque injuria and injuria absque damno are, general, equal objec- 


tions any recovery.’’ Story Agency, 236. 


order, therefore, for the railroad company hold these 
ing banks for the loss alleged have resulted from sending the items 
question direct the payer bank, the railroad company must show 
there would have been such loss had these items been sent for 
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collection another the banks Springfield. Morse Banks 
and Banking, (5th Ed.) 236a; 628; Givan Bank 

When the cash letter amounting $9,696.26, containing two the 
checks involved, reached the Springfield bank July 10, there were 
two similar letters earlier date from the Federal Reserve Bank 
the counter the Springfield bank, containing checks the 
latter bank awaiting payment aggregating $56,825.74. this day 
its books show that the Springfield bank had money, 
items, and bank balances amounting $37,271.44. this 
amount, $10,657.11 seems have been money the Springfield bank 
deposit with other banks ‘‘under and therefore not 
immediately available. that the total cash resources the Spring- 
field bank, applicable the payment checks, were $26,614.33. 
manifestly the Springfield bank could not have paid the items 
tained the letter which reached Springfield July 10, matter 
how such items were presented, unless said items were given 
precedence over other items previously presented and entitled 
priority payment. 

July when the cash letter from the Federal Reserve Bank, 
with items amounting $11,944.24, and containing the other check 
here involved, reached the Springfield bank, the the 
latter bank, exclusive the $10,657.11 deposit under contract, 
amounted $32,292.41. There still remained unpaid the counter 
the Springfield bank, addition the $9,696.26 letter, checks 
drawn upon aggregating $33,482.97, which checks been 
presented and were entitled paid before any the 
three checks here involved. that the items contained the 
letter which reached Springfield July 11, the third item 
here involved, could not have been paid, however presented the 
Springfield bank, except the result unlawful preference. 

There was time after the three checks reached Springfield and 
the closing the People’s Bank when there were not checks 
the counter that bank, presented before any the railroad com- 
pany’s checks, aggregate amount exceeding the resources 
the payer bank. Checks must paid the order which they 
are presented. payee has right demand that his check 
given priority over check that came for payment earlier. Morse 
Banks and Banking, 354, 450; 681. 

When bundle checks presented through clearing house, all 
must paid none. The payer bank not entitled select checks 
for payment, funds pay all are insufficient. Morse Banks and 
Banking, 354. 
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evidence indebtedness the part the bank. not entitled 
any priority over checks the bank’s customers. Clark Chicago 
Am. St. Rep. 294. 

matter, therefore, how the three checks with respect which 
the suit brought had been presented the People’s Bank, whether 
they had come directly through another bank Springfield, there 
was not time while the People’s Bank remained open that had 
sufficient cash resources pay these checks after paying checks 
previously presented. 

The railroad company could not have expected the Federal Reserve 
Bank have handled these checks separately. The utmost 
contention must that the Federal Reserve Bank should have sent 
all the checks each day the People’s bank another 
bank Springfield for collection. Had this course been followed, 
and had the letters from the Federal Reserve Bank, one for 
$9,696.26 and the other for $11,944.24, reaching Springfield July 
and July 11, respectively, been sent another bank that place, 
the proof wholly fails show that any such amount demands 
could would have been, paid: the People’s Bank upon presenta- 
tion. above seen, the items each letter must have been paid 
full. items could not have been selected for payment. 
The collecting bank Springfield would have been without authority 
permit preferences. 

There showing that those charge the People’s Bank 
would have attempted prefer items presented through local bank 
items presented letter from out town bank and earlier 
the counter. any rate, the railroad company had right 
the payment its checks until all checks drawn the 
Springfield bank and previously presented had been paid. Having 
right preferential payment, there was correlative duty upon any 
agent attempt procure for the railroad company such prefer- 
ence. agent cannot held because fails procure for his 
principal something which the latter not entitled. There 
predicate for actionable negligence unless some legal right invaded 
lost. 

referring the financial condition the People’s Bank the 
days immediately before its failure, have discussed its resources 
though its bank balances were real. matter fact, these 
balances were fictitious according the record, the result kiting 
operations. Had the Federal Reserve Bank sent its checks the 
People’s Bank another bank Springfield, reaching Springfield 
July and July 11, there was not enough money the People’s 
Bank either day have paid such checks. Any payment must 


THE BANKING LAW JOURNAL 


have been made exchange. bare conjecture say that any 
apparent balance the People’s Bank another bank would have 
stood until draft issued the People’s Bank July 
July could have reached its correspondent. 

this state, when bank receiving check for deposit exercises 
due diligence the selection intermediate bank for the collection 
the check, the depository bank discharges its duty its customer. 
The intermediate bank selected becomes the agent the customer, 
and, the debt lost the negligence this agent selected, the 
owner the paper has right action directly against such agent. 
Bank Cummings, Tenn. 609, 115, Am. St. Rep. 618; 
Givan Bank Alexandria, supra; Winchester Milling Co. Bank 
Winchester, supra. 

Unless, therefore, the choice the Federal Reserve Bank make 
the collection the checks question involved negligence the 
part the American National Bank, there seems basis for suit 
this account against the latter institution. would too strong 
thing say that national bank guilty negligence clearing 
through Federal Reserve Bank, particularly when the testimony 
the officers the national bank showed that such officers were not 
advised the particular method employed the Federal Reserve 
Bank making collections. 

For the reasons stated, the decree the chancellor must 
affirmed. 


RIGHT COLLECTING BANK CHARGE 
CHECK BACK FAILURE 
DRAWEE BANK 


Bank Charleston Hill, Supreme Court Arkansas, 
Rep. (2d) 1064 


Where there banking custom the effect that collecting 
bank may charge back uncollected check the bank may charge 
check which remains unpaid because the failure the 
drawee after issuing draft payment, though the collecting bank 
gave the depositor credit and permitted him draw against it. 

this case the plaintiff was the payee check which 
deposited the defendant bank. The defendant sent the check 
correspondent which forwarded direct the drawee bank. 
The latter issued draft payment but failed before the draft 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 273. 
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could the meantime the defendant permitted the 
plaintiff draw against the given his account the time 
the deposit. judgment favor the plaintiff was reversed 
because the defendant bank was not permitted the trial court 
introduce evidence custom under which checks were 
credited subject final payment. The appellate court held that, 
there were such custom, the parties presumably contracted 
with reference it. 


Action Hill against the Bank Charleston. Judgment 
for plaintiff, and defendant appeals. Reversed. 

Pettigrew, Charleston, for appellant. 

Dobbs Young, Ft. Smith, for appellee. 


SMITH, J.—The parties this litigation entered into stipula- 
tion, from which copy the following facts: Clark drew 
check the First State Bank Keota, Okl., for $575, payable 
the order Hill, who indorsed the check blank and de- 
posited with the Bank Charleston February 15, 1927. the 
same day the Bank Charleston sent the check the Merchants’ 
National Bank Ft. Smith for collection, and the following day 
the Ft. Smith bank sent the check direct the First State Bank 
Keota for collection, and the 21st day February received from 
the Keota bank draft for $575, drawn the First National Bank 
Ft. Smith, favor the Merchants’ National Bank Ft. Smith, 
which draft was presented the First National Bank February 
21, 1927, during regular banking hours, but was not paid, for the 
reason that the First National Bank had been advised that the Okla- 
homa bank had failed and had been taken over the bank commis- 
sioner that state. Clark received from the Oklahoma bank state- 
ment his account, which showed the payment the check the 
bank; the check being returned him marked 

addition this agreed statement facts, Hill testified that 
had depositor the Bank Charleston for years, during 
which time active account with that institution, and 
that was such account the time deposited the 
check here question. the time making this deposit, 
fore the check could have been collected the usual and ordinary 
course business, Hill drew checks against his account with the 
Charleston bank which would have overdrawn his account but for 
the $575 credit given him when made the deposit, but his account 
was not shown the books the bank have been any time 
overdrawn. 

Hill brought this suit from the Bank Charleston the 
amount said check after the bank had recharged his account, 
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and seeks maintain this suit upon the theory that the bank received 
the check purchaser; any charge negligence the collection 
the check against the bank being expressly disclaimed. 

The bank defends upon the ground that received the check 
accordance with its usual course business for collection, 
charged back the the customer not paid, and its 
was offered witness support this defense. 

The cashier the defendant bank was asked the bank received 
checks for deposit, recharged not paid, whether the bank 
purchased checks from customers, and objection the question 
was sustained the court. The cashier was then asked: ‘‘I will ask 
you the check (sued on) was received you for the purpose 
tion this question, the court said: ‘‘Let him state what took place, 
and the jury will determine The witness was then asked 
was the custom the bank purchase checks from its customers, 
and answered: ‘‘No, sir; don’t buy checks. never bought 
any checks drafts. take them subject final payment, just 
like stated the deposit this answer was 
excluded. 

think this testimony was competent, and that the court erred 
excluding it, and this error was accentuated the following in- 
struction, which was given the plaintiff depositor: 


You are that, you find from the testimony 
that plaintiff, the ordinary course business, deposited the 
question with the defendant, and that defendant received said 
without reservation restriction, and credited same money the 
checking plaintiff, you will find for the plaintiff the amount 


undisputed that plaintiff deposited the check question, and 
that the bank permitted him draw against the deposit before the 
collection was made. But this does prove that the bank had pur- 
chased the check. course, the bank might have purchased this par- 
check, and also might have received merely for 
lection for the account the depositor, recharged him after 
the therefor had been given, the event were not paid. But, 
there had been special agreement regard the particular 
check, the presumption would that the check had been received 
pursuant the banking custom, and would such proper 
show what the custom was. 

the banking custom was receive checks, the absence 
special agreement for collection only, recharged the event the 
was not made, although for the amount the check 
had been given the depositor when the deposit was made, the pre- 
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sumption would that the parties contracted with reference this 
custom. 

The court should therefore have permitted the bank make this 
proof, and, for the error excluding this testimony, the judgment 
must reversed, and ordered. 


FAILURE BANK AFTER COLLECTING 
DRAFT 


Marland Refining Co. Penn Soo Oil Co., Supreme Court South 
Dakota, 222 Rep. 594 


The plaintiff drew draft the defendant, attached 
bill lading and forwarded through bank Sioux Falls for 
with instructions not deliver the bill until the draft 
was paid. was sent this particular bank the request the 
defendant. The defendant paid the draft with check the 
bank and the bank failed the same day without having remitted. 
was held that the bank was the plaintiff’s agent and that the 
plaintiff would have bear the loss. 


Action the Marland Refining Co. against the Penn Soo Oil Co. 
From judgment for defendant, and order denying new trial, plaintiff 
appeals. Affirmed. 

Bielski Elliott and all Sioux Falls, for ap- 
pellant. 

Danforth Barron, Sioux Falls, for respondent. 


POLLEY, J.—Plaintiff, corporation doing business 
made two sight drafts defendant Sioux Falls. each 
said drafts was attached bill lading for gasoline. 
The sight drafts were made payable the Sioux Falls Trust Sav- 
ings Bank, and were forwarded plaintiff said bank with 
tions collect the same from defendant, and, upon such collection, 
deliver said bills lading defendant. Upon being notified, de- 
fendant went said bank and paid said sight drafts giving 
check against the said bank whereupon the bank stamped said drafts 
and delivered defendant the said sight drafts, together 
with said bills lading. the time the delivery said check 


similar decisions Banking Law Journal Digest (Third 
Edition) 271. 
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defendant had deposit said bank sum money excess 
the amount said check. 

Plaintiff and defendant had been doing business the above man- 
ner over period several years. some time prior the above 
transaction, plaintiff had made sight drafts upon, and sent bills 
lading to, defendant through banks other than the Sioux Falls Trust 
Savings Bank, and defendant had requested plaintiff 
such business through the said Sioux Falls Trust Savings Bank. 

The above transaction took place the 14th day January, 1924, 
and the close business for that day, the superintendent banks, 
deeming said bank insolvent, took possession, and ever has been 
possession, thereof. The amount money named the said check 
was not transmitted said bank plaintiff, nor had said amount 
been charged against defendant’s account the bank when the super- 
intendent took possession thereof. After the superintendent banks 
took possession said bank, found the said check among the effects 
the bank and forwarded plaintiff, but the same, nor part 
thereof, has ever been paid. 

Owing run that was made the banks Sioux Falls, the 
Sioux Falls Trust Savings Bank was not, the 14th day Janu- 
ary, 1924, permitting withdrawals excess from $25, but 
was open for business all day and honored all checks that were 
issued commercial transactions. Defendant had knowledge 
the the bank when took the said sight drafts the 
morning the 14th, and there was sufficient cash hand the 
bank when the superintendent took possession thereof have paid 
defendant’s check. 

Upon the foregoing facts the court made the following conclusions 
law: 


That the plaintiff transmitting its sight drafts and bills 
lading the Sioux Falls Trust Savings Bank with instructions 
not deliver bills lading until payment sight drafts, constituted 
and made the Sioux Falls Trust Savings Bank its agent. 

That the acceptance the check the defendant 
payment said sight drafts, and stamping the same paid and the 
delivery the bills lading, under the circumstances set forth 
the Findings Fact, constituted actual payment the defendant 
said sight drafts and constituted full payment for the cars 
gasoline set forth the stipulated facts and Findings Fact 


Judgment was entered accordingly, and plaintiff appeals. 

Appellant challenges both the foregoing conclusions law, and 
first, that because respondent had requested appellant 
draw its sight drafts through the Sioux Falls Trust Savings Bank, 
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said bank and was the agent plaintiff. support this 
contention appellant cites and relies upon Virginia-Carolina Chem. 
House, 150 Ark. 452, 234 641; Sutherland Bank, Mich. 
230; Smith Mills, 112 Or. 496, 230 350. While some respects 
analogous, these cases are not decisive, and none them involve 
sight draft. The rule universal, least know voice 
the contrary, that when sight draft drawn the drawer makes the 
payee the agent the drawer for the purpose collecting and re- 
mitting the proceeds the sight draft. The mere fact that the re- 
spondent requested appellant draw through the Sioux Falls Trust 
Savings Bank did not make that bank the agent 
was merely request that appellant make that bank its agent for the 
purpose collecting the sight drafts and delivering the bills lading. 
The request did not make obligatory upon appellant select that 
bank its agent, although may have been done for respondent’s 
convenience. When the request was made not appear from the 
record but the record does show that appellant and respondent had 
been transacting business the above manner for several years, and 
the request may have been made one, two more years prior the 
transaction involved this 

But the contention appellant that, even though the Sioux 
Falls Trust Savings Bank was its agent, the mere passing over the 
bank counter respondent’s check and the surrender the bills 
lading, together with the sight drafts marked did not con- 
stitute payment the debt. But appellant error this 
giving the check appellant’s aceredited agent, 
much respondent’s money deposit the bank was necessary 
pay the check was segregated from his account and was the 
possession appellant through his said agent. this case there was 
agreement clearly implied that the giving the check should 
payment. Respondent had sufficient funds deposit pay the 
check, and the bank had sufficient funds hand pay it. was 
the bank’s duty have charged the amount the check re- 
spondent’s account and have remitted the same the appellant, 
its failure was not the fault respondent, but the 
bank who was acting agent for appellant. Pollak Bros. Niall- 
question was recently considered the Supreme Court Iowa 
case very similar this. that case was held the settled law 
that the payment sight draft the drawee thereof with the 
check the debtor, where the debtor had sufficient funds deposit 
meet the check and the drawee bank has sufficient funds hand 
pay it, the debt paid. Wells Oil Co. Mareus Oil Supply Co. 
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547. And this true, even though the check 
not canceled charged against the debtor’s account until after the 
drawee bank has closed its doors and been taken over the su- 
perintendent banks. Andrew State Bank Dexter, 204 Iowa, 
565, 215 742. 

The judgment and order appealed from are affirmed. 


DEPOSIT SHIPPER’S MONEY AGENT 
INSOLVENT BANK 


Adams Farmers’ State Bank Olivia, Supreme Court Minne- 
sota, 222 Rep. 576 


The plaintiff shipped live stock through shipping association, 
partnership, and the association, without authority, deposited the 
proceeds bank which the partners were officers 
holders and which they knew was insolvent. Upon the failure 
the bank, was held that the deposit constituted trust fund and 
that the plaintiff was entitled payment full. 


Action Steve Adams against the Farmers’ State Bank 
Olivia, Veigel, Commissioner Banks, and others. From 
order denying new trial, defendants named appeal. Affirmed. 

Nordstrom, St. Paul, for appellants. 

Daly Barnard, Renville, for respondent. 


HOLT, J.—The appeal Farmers’ State Bank Olivia and 
Veigel, commissioner banks, who has taken over the institution 
insolvent, from order denying them new trial after findings 
favor plaintiff. 

The action was the theory that the officers the bank, 
few days before its doors were wrongfully enriched the bank 
money belonging plaintiff, and which was part the assets 
the bank when the commissioner banks took charge. The court 
found, that defendants Kuske and Nat Kuske 
were the officers and active managers the bank, and, together with 
defendant Louis Kuske, were the owners the majority 
stock thereof. Defendant Lenz was assistant cashier. The defendants 
Kuske were partners, doing business under the name Farmers’ 
Shipping Association. April 21, 1926, plaintiff was the owner 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 130. 
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hogs, and employed the association ship and sell the. hogs for 
him the Union Stock Yards, South St. Paul, and the association 
did and sell said hogs for $1,197.14 net, after deducting ex- 
penses and commissions. The association did not deliver said sum 
plaintiff, but, without authority from plaintiff and collusion with 
the bank, caused the money deposited its the bank, 
well knowing that was then insolvent, and fraudulently transferred 
said sum from the account the association the apparent checking 
account plaintiff. April 24, 1926, when plaintiff applied for 
and demanded the proceeds from the sale the hogs, the bank 
fraudulently concealed from him what had been done with said funds, 
and represented that the same had been remitted him mail. 
The court also found: ‘‘That defendant bank wrongfully and fraudu- 
lently deposited said funds the bank the plaintiff and 
tortiously used the sum $1,131.86 thereof augment the general 
assets said bank, and that plaintiff never ratified the acts said 
Shipping Association said bank depositing the funds 
said April 29, 1926, the commissioner banks took over 
the bank insolvent, and thereafter plaintiff made due proof his 
claim said funds, and seasonably demanded the payment thereof 
preferred claim. The conclusions law were that said 
fund the relation debtor and creditor between the bank and plaintiff 
was not that the bank received and held the fund without 
warrant law, and therefore the fund did not become the property 
the bank, notwithstanding the fact that the same was used the 
bank its general assets. 

Appellants objected Louis Kuske being plaintiff 
for cross-examination under the statute. was party the 
action, though default answer. But the action him 
being for fraud, judgment could not entered against him without 
proving the cause action alleged, and for that purpose was 
properly called. Moreover, exception the ruling was preserved 
assigned the motion for new trial. the Nat 
Kuske for cross-examination these appellants made 
Moreover, was still officer the bank and subject called 
for cross-examination, and not within the rule Snelling State Bank 
State Bank Ely Seliskar, 169 Minn. 321, 211 163. Ap- 
pellants are the same position respect the cross-examination 
Lenz, the assistant cashier. There assignment error upon 
the refusal strike the testimony one Williams immaterial. 
not argued the brief, and might well pass without com- 
ment. clear that there was error here. Plaintiff 
sought prove the insolvency the bank and knowledge thereof 
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the part Kuskes and Lenz when plaintiff’s check was indorsed and 
deposited. Besides testifying his futile efforts collect from the 
bank $14,000 his funds wrongfully withheld, Williams had also 
testified admission Kuske that the bank was not able pay it. 

The vital findings, above quoted, are based upon the truth 
plaintiff’s testimony and the rejection that adduced favor 
appellants. testified that, when the hogs were received for ship- 
ment and sale, was agreed that was come the bank the 
following Saturday and receive the check proceeds therefor. 
came, and was told that the same had been mailed him. claimed 
that had not authorized the same deposited the bank, 
given any one the right sign his name for indorse any check 
representing the proceeds. the assistant cashier the bank, 
indorsed plaintiff’s name upon the check Louis Kuske drew 
favor plaintiff against the proceeds from plaintiff’s hogs, which the 
latter had deposited the bank the the shipping associa- 
tion’s account. Lenz did not testify that plaintiff this in- 
stance had authorized this done, but, from former transactions, 
assumed that plaintiff desired. The prior transactions proved 
only one shipment, where plaintiff gave check for part the 
expected proceeds and directed Lenz deposit the latter when re- 
ceived meet the check, which was left with Lenz deliver the 
payee when the deposit was made. think the trial court was 
justified finding that money, the unauthorized and 
wrongful act officer the bank, went swell its assets 
taken over the commissioner, and became trust fund, entitled 
preference under such decisions Stein Kemp, 132 Minn. 44, 
155 1052; Pierson Swift County Bank, 163 Minn. 344, 204 
31; Blummer Seandinavian Am. State Bank, 169 Minn. 89, 
210 865. Among the from other jurisdictions bearing 
the proposition may cited Page County Rose, 130 Iowa, 296, 106 
166 Mich. 446, 1101, (N. 461; Capitol Nat. 
Bank Coldwater Nat. Bank, Neb. 786, 115, Am. St. 
Rep. 572. The opinions the Iowa and Nebraska contain ex- 
tensive citations authorities. 

But appellants insist that plaintiff ratified what Lenz had done, 
that, when found that deposit slip had been mailed him in- 
stead the proceeds the shipment, drew check for $1,000 
upon the bank. The evidence not clear why when did 
this. does not appear that this check was presented the bank. 
was for the trial court determine upon all the whether 
plaintiff ratified the unauthorized act Lenz. The evidence shows 
that Louis Kuske solicited the shipment plaintiff’s hogs; that Nat 
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Kuske knew the shipment; that the bank was financial dis- 
tress; and that those interested the shipping association were deeply 
interested the bank. These were side lights which the learned trial 
could avail himself determining the vital facts the case. 
Whether the shipping association was partnership, and who were the 
partners, unimportant. The family relation the three Kuskes, 
and their individual interest the success both the association 
and the bank, apparent. 

The order affirmed. 


NATIONAL BANK CANNOT OBLIGATE ITSELF 
SURETY BOND 


Board Commissioners Brunswick County Bank Southport, 
Supreme Court North Carolina, i45 Rep. 227 


national bank will not held liable surety bond 
given another bank depository county funds, even though 
the depository agrees to, and does, deposit part the county funds 
the national bank. 


Action the state, the relation the Board Commissioners 
Brunswick County, against the Bank Southport 
From judgment for defendants, plaintiff appeals. Affirmed. 

Action two certain bonds executed the Bank Southport, 
principal, and the Commercial National Bank and others, sureties. 

The Bank Southport, prior its insolvency, was financial agent 
Brunswick County. such financial agent, the said bank ex- 
ecuted and delivered the bonds sued this action, compliance 
with statutory requirements. Chapter 262, Pub. Laws 1915. 
the date its adjudication insolvent, and the appointment 
defendant, People’s United Bank, its receiver, the said Bank 
Southport, such financial agent, owed Brunswick County the 
sum $180,241, for which sum was liable under the terms said 
bonds. Default has been made upon said bonds the failure said 
Bank Southport, principal, account the board 
sioners Brunswick County for said sum money. 

The Commercial National Bank Wilmington, C., 
president and cashier and secretary, executed said bonds one the 
sureties thereon. Thereafter the said Commercial National Bank 


similar decisions see Banking Law Journal Digest 
Edition) 702. 
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was declared insolvent the Comptroller the who 
thereupon appointed the defendant, Williams, receiver 
said Commercial National Bank. The said defendant, Williams, 
now engaged the performance his duties such receiver. 

Pursuant agreement had and entered into and between 
the Bank Southport and the Commercial National Bank, prior 
the execution said bonds the said Commercial National Bank, 
and consideration therefor, the Bank Southport deposited some 
part the money which came into its hands financial agent 
Brunswick County, with the said Commercial National Bank 
Wilmington, 

The defendant, Williams, receiver the Commercial National 
Bank, has refused allow the claim the relator, the board com- 
missioners Brunswick County, against said bank, account its 
alleged liability surety said bonds, upon the ground that the 
execution said bonds the Commercial National Bank, surety, 
was ultra vires. 

its complaint this action, plaintiff prays judgment that 
recover defendants the sum $180,241, with interest and costs, 
and that the defendant, Williams, receiver the Commercial 
National Bank, ordered and directed allow its claim against said 
bank for said sum, the end that relator may receive dividends 
thereon declared out the assets said bank, and paid 
said receiver said bank, and for other relief. 

The defendants, the Commercial National Bank and Williams, 
receiver bank, demurred the complaint filed this action, 
which the facts are alleged hereinbefore set out. The grounds 
for the demurrer are: 

First: For that the facts alleged the complaint are not sufficient 
constitute cause action, favor plaintiff and against these 
defendants. 

Second: For that the execution said bonds the Commercial 
National Bank, surety thereon, was ultra vires, and that the benefit 
received said bank from deposits made with the Bank 
Southport, principal said bonds, was not sufficient authorize said 
Commercial Bank execute said bonds, surety, render said 
bank liable said bonds for any sum money whatever, upon de- 
fault the principal. 

From judgment sustaining the demurrer, plaintiff appealed 
the Supreme Court. 

Robert Davis, Southport, and Bryan Campbell, Wil 
mington, for appellant. 

Carr, Wilmington, for Commercial National Bank and 
Williams, receiver. 


wh 
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CONNOR, J.—The principle that corporation may lawfully 
exercise only those powers which are expressly conferred upon 
its charter, the laws the jurisdiction where was 
organized, which are incidental the exercise such express 
powers, has been uniformly and consistently applied the Supreme 
Court the United States corporations associations organized 
under the National Bank Act, Comp. Stat. 1918, 9657 seq. 

Central Transportation Co. Pullman’s Palace Car Co., 139 
24, St. Ct. 478, Ed. 55, after full and exhaustive re- 
view authoritative decisions pertinent the question involved, Mr. 
Justice Gray says: 


clear result these decisions may summed thus: The 
charter corporation, read the light any general laws which 
are applicable, the measure its powers, and the enumeration 
those powers implies the exclusion all others not fairly incidental. 
All made corporation beyond the scope those powers 
are unlawful and void, and action can maintained upon them 
the courts, and this upon three distinet grounds: The obligation 
every one contracting with corporation, take notice the legal 
limits its powers; the interest the stockholders, not sub- 
jected risks which they have never undertaken; and, above all, the 
interest the public, that the corporation shall not transcend the 
powers conferred upon law.’’ 


With respect the validity contract entered into cor- 
poration, beyond the scope its powers, express implied, the 
learned justice further says: 


contract which ultra vires, the proper 
sense, that say, outside the object its creation defined 
the law its organization, and therefore beyond the powers conferred 
upon the Legislature, not voidable only, but wholly void, and 
legal effect. The objection the contract is, not merely that 
the corporation ought not have made it, but that not make it. 
The contract can not ratified either party, because could not 
have been authorized either. performance either side can 
give the unlawful contract any validity, the foundation any 
right action upon it. When corporation acting within the gen- 
eral scope the powers conferred upon the Legislature, the 
corporation, well persons contracting with it, may estopped 
deny that has complied with the legal formalities which are pre- 
requisites its existence its action, because such requisites might 
fact have been complied with. But when the beyond 
the powers conferred upon existing laws, neither the corporation, 
nor the other party the contract, can estopped, assenting 
it, acting upon it, show that was prohibited those 


There conflict the decisions the courts upon the question 
whether defense action against corporation, based upon 
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plea the part the corporation that the contract was ultra vires, 
will sustained under any and all Many courts hold 
that the plea will not prevail, whether interposed for against 
corporation, when would inequitable unjust allow it, 
where the party seeking performance the contract has 
performed his part and the other party has received the benefit 
such performance. Some courts, the other hand, the 
Supreme Court the United States, hold that ultra vires contract 
void, being beyond the powers conferred upon the corporation, 
and that rule action can maintained upon it. Tiffany 
Banks and Banking, 290. important, therefore, bear 
mind that the strict view the doctrine ultra vires, declared 
the Supreme Court the United States, governs the contracts 
national banks, for the reason that such banks are organized under 
and carry business pursuant Federal statute. See Thompson 
National Bank, 146 240, Ct. 66, Ed. 956. 

With respect the power national bank render itself liable 
upon contract suretyship for another, Merchants’ Bank 


national bank may warrant the title property conveys, 
become liable indorser guarantor notes other obliga- 


the business authorized transact, and the disposition 
property has lawfully But cannot lend its an- 
other becoming surety, indorser, guarator for him. cannot 
for the accommodation another indorse his note guarantee the 
performance, obligations which has interest. Such 
adventure beyond the confines its charter, and, when its true 
character known, rights grow out it, though has taken 
part the garb lawful transaction. Commercial Nat. Bank 
Pirie, 799, 171; Bowen Needles National Bank, 
void because beyond the power national bank made 
Ct. 438, Ed. 817; California National Bank Kennedy, 


Coneeding that the law with respect contract made and en- 
tered into corporation, ultra vires, declared Central 
Transportation Co. Pullman’s Palace Car Co., supra, Citizens 
Central National Bank Appleton, 216 196, Ct. 364, 
Ed. Mr. Justice Harlan quotes with approval from the opinion 
Mr. Justice Gray that follows: 


ultra vires being unlawful and void, not because 
itself immoral but because the corporation, the law its 
tion, making it, the courts, while refusing maintain 
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any action upon the unlawful contract, have always striven 
justice between the parties, far could done consistently with 
adherence law, permitting property money, parted with the 
faith the unlawful contract, recovered back, compensation 
made for it. such case, however, the action not maintained 
upon the unlawful contract, nor according its terms, but im- 
plied contract the defendant return, or, failing that, 
make compensation for, property money which has right 
retain. maintain such action not affirm, but disaffirm 
the unlawful 


This just and equitable principle not applicable upon the facts 
alleged the complaint the instant case. The cause action 
alleged the complaint upon the bonds. The Commercial National 
Wilmington cannot, held liable said bonds, for its ex- 
ecution said bonds, surety, was ultra vires. The said National 
Bank received deposits from the Bank Southport, fulfillment 
the agreement had and entered into between them. The amount 
the sums deposited pursuant this agreement does not appear from 
the allegations the complaint. Nor does appear therein that the 
Commercial National Bank, the date its owed any 
part the sums deposited with it, pursuant the agreement, the 
Bank Southport. The benefit, any, which the Commercial Na- 
tional Bank received from the execution the bonds, surety, upon 
the facts alleged the complaint, was not sufficient invoke the 
principle that, notwithstanding contract corporation ultra 
vires, the corporation will not permitted retain property 
money which received reason the unlawful contract. The 
Commercial National Bank received money property from the 
obligee the bond; received only money deposited with the 
Bank Southport, the principal said bonds. The said bank has 
valid claim against the receiver the Commercial National Bank, 
for the balance due, any, account said deposits. The relator, 
the board commissioners Brunswick County, has valid 
against the Bank Southport, for the amount due Brunswick 
County said bank its financial agent. entitled dividends 
upon this claim, paid the receiver said Bank Southport 
out assets its hands, the same may declared. permit 
the relator recover this action against the Commercial National 
Bank and its receiver would not just equitable the 
said bank the Bank Southport. Nor can such 
permitted under the law applicable national banks declared 
the Supreme Court the United States. 

There was error the judgment sustaining the demurrer 
the complaint. The judgment with the authorities, 
and therefore affirmed. 
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BANK REQUIRED BEAR LOSS DUE DE- 
CLINING EXCHANGE 


Kondas Washoe County Bank, Supreme Court Nevada, 271 Pac. 
Rep. 465 


The defendant bank issued draft bank Greece, making 
for 81,255 drachmas mistake instead 8,125 drachmas. 
Learning its mistake the defendant cabled the Greek bank 
pay only 8,125 drachmas. This prevented the payment the 
draft upon its presentment mail. was held that the loss due 
declining exchange should borne the defendant. 


Suit John Kondas against the Washoe County Bank. From 
the judgment, plaintiff appeals. Reversed, with directions. 

See, also, 254 1080. 

Clyde Souter, Reno, for appellant. 

Price Hawkins, Reno, for respondent. 


COLEMAN, J.—The plaintiff brought suit $2,100 and 
interest. The court entered judgment for the defendant. motion 
new trial was granted $600 item and denied $1,500 
item. respective parties took separate appeals. The appeal 
the plaintiff now under consideration, and will refer the 
parties plaintiff and defendant. 

The plaintiff, who Greek and unable read and write English, 
September 1919, went into the defendant bank, with which 
had theretofore had business, and told clerk that wanted buy 
drafts the National Bank Greece, Athens, Greece, for $2,100, 
payable said Athens bank drachmas. After figuring for time, 
the clerk determined the amount drachmas which the $2,100 would 
purchase, the charges and commissions, and, after being informed 
this, the plaintiff instructed the bank clerk issue him two drafts, 
one for drachmas $600, and the other for drachmas 
$1,500. The prepared and had properly signed two drafts, 
duplicate, one No. 3503 and the other No. 3504, which were delivered 
the plaintiff, and thereupon charged plaintiff’s with the 
$2,100. 

The original draft No. 3503 originally prepared was written 
for 3,250 lires, the word ‘‘Lires’’ appearing both the body 
the draft and after the figures But before delivery pen and 
ink was run through the word ‘‘Lires’’ and the word 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 416. 
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written thereafter. the duplicate this draft, appears from 
the photostatia copy the record, pen and ink was run through the 
word after the figures and the word 
written above it, but the body following the words ‘‘Thirty-Two 
Hundred appears ‘‘f’’ with indications that the word 
was once written there and all therof erased except portion the 
letter The word ‘‘drachmas’’ nowhere appears the body 
the duplicate. The other draft, No. 3504, both original and dupli- 
cate, regular its face, but instead being issued the sum 
8,125 drachmas, which the sum for which should have been 
issued, was issued for 81,255 drachmas—practically ten times what 
should have been issued for. 

was the purpose the plaintiff take trip Greece when 
purchased the drafts, and three days later went the bank 
and drew out, cash, the his deposit, and left for Salt 
Lake City, where expected meet countryman and make the 
journey Greece with him. Upon meeting his friend they 
upon the Greek consul, who told them the war existing between 
Greece and Turkey, and advised them not undertake the trip. 
They obtained work and returned January with view making 
inquiries the consul, and learned the conditions were unchanged. 
then decided send the drafts the bank Athens for deposit 
his interest. the 21st January, 1920, wrote 
that bank inclosing the drafts with instructions. The bank, due 
disturbed conditions, did not receive the letter until late February. 
The defendant learned its mistake the amount the second 
draft few days after issuance and the bank Athens pay 
the amount 8,125 drachmas, only. 

Upon receipt plaintiff’s letter containing the drafts, the Athens 
bank refused flatly pay the altered draft and wrote the plaintiff 
stating that had received the cablegram directing pay the 
other draft the sum 8,125 drachmas instead the amount 
stated therein, and asked they should pay that amount. 

June 23, 1920, the plaintiff wrote the Athens bank, saying: 


And beg you warmly send back draft (the 
one for 81,255 drachmas) because there great difference between 
and the bank here and the which difference cannot settle with- 
out the above 


This letter was written Greek, and the above quotation from 
the translation evidence. After the two drafts were returned the 
plaintiff, demanded his money back from the defendant. re- 
fused pay back the money, but offered issue new drafts. The 
plaintiff refused new drafts and brought this suit. Though 
the complaint drawn contained seven counts, the case was tried 
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upon the count recover $2,100, for money had and received. This 
appeal involves only the draft issued for 81,255 drachmas. 

Our attention has been directed several New York which, 
claimed, throw some light upon the main question the case. 
not deem necessary review these cases, the facts 
none are identical those the instant case. 

the instant case the parties entered into verbal contract 
the effect that the defendant would issue the plaintiff draft upon 
the National Bank Greece, Athens, payable the sum 8,125 
drachmas, presentation. The plaintiff paid his money for the draft 
and return received draft upon which could receive nothing 
when was presented for payment. true that the bank was 
instructed cable pay the sum 8,125 drachmas, but did 
not presentation, nor could have been expected 
the The inability plaintiff collect his 8,125 
drachmas was due solely the fault the defendant. this situa- 
tion who should Should the ignorant Greek who paid his 
hard earned cash and way fault, the one through whose 
negligence the loss, incident declining drachmas, was caused? The 
situation seems too clear for even doubt. the case 
Safian Irving Nat. Bank, 116 Rep. 647, 190 532, the 
court passing upon contract transfer money said: 


clear that the defendant’s ‘engagement’ was not met it. 
ordinary principles governing the law contract, seems clear 
that the plaintiff thereupon has the right recover back the con- 
sideration paid 


appeal, the court, speaking through Page, J., said: 


opinion this case simply breach the express 
the part the defendant failure perform, and the plaintiff 
was entitled recover back the money that had paid the de- 
202 App. Div. 459, 196 142. 


Though the the case mentioned are dissimilar from those 
this case, the principle stated applies. 

The defendant contends that the plaintiff could have authorized 
the Greek bank, response its inquiry, pay the draft for 8,125 
drachmas. There are two more answers this, but one suffices: 
was entitled draft payable presentation. did not get it. 

But claimed that the action for money had and received will 
not lie. this disagree with counsel. Smart Valencia al., 
Nev. 359, 261 655, quoted approvingly the following: 

action for money had and received can maintained when- 
ever one man has received obtained the possession the money 
another, which ought equity and good pay over. 
This proposition elementary. There need privity between the 
parties, any promise pay, other than that which results 
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implied from one man’s having another’s money, which has 
right conscientiously retain. such the equitable principle 
upon which the action founded implies the and the promise. 
When the proved that has the money, show 
legal equitable ground for retaining the law the privity 
and the promise. Chitty, Cont. 899 Am. Ed.); Mason 
Waite, Mass. 560; Hall Marston (17 Mass. 575) Id. 574; Knapp 
37). not necessary that the defendant should have accepted 
the money under agreement hold for the benefit the plain- 
tiff, that the party from whom received intended for the 
plaintiff’s benefit. Neither necessary that the money received 
the defendant should have been exact and sum, belong- 
ing exclusively plaintiff, and entirely separate and from 
any other moneys. have found ease which lays down any such 
narrow rule. Allanson Atkinson, 583; Heartt Chip- 
man, Aiken [Vt.] 


think the this bring within the rule quoted. 

For the reason given the and order are reversed, and 
ordered that the trial court enter judgment favor the plaintiff 
for $1,500 with legal interest from September 1919. Plaintiff 
recover costs both courts. 


FAILURE BANK AFTER ISSUING DRAFT 
PAYMENT CHECK 


Friends Need Society Bell County Peterson, Court Civil 
Appeals Texas, Rep. (2d) 110 


The payee check deposited bank which sent. 
the drawee bank. The latter charged against the drawer’s 
stamped paid and issued its draft payment. Before 
this draft could collected the bank which the check was 
drawn failed. was held that the check had been paid and that 
the debt for which was given had been paid. 


Action Peterson against the Friends Need Society 
Bell County, First National Bank San Angelo, and the State Bank- 
Commissioner. Judgment for plaintiff against defendant named and 
favor defendant named over against the Banking Commissioner, 
and defendant named appeals. Reversed and rendered. 

Walter Miller, Belton, for appellant. 

Thomas, Belton, for appellee Peterson. 


NOTE For decisions see Banking Law Journal Digest (Third 
997. 
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BAUGH, J.—This case arose out the following facts: 
Peterson was named beneficiary life insurance policy issued 
appellant his brother, Charlie Peterson, who died November, 
1926. The latter part December, 1926, the appellant society drew 
its check the First State Bank Belton, Tex., payable the 
appellee, the sum $740, the amount the policy, and mailed 
appellee Carlsbad, Tex. Appellee received said check De- 
30th and presented the First National Bank San 
Angelo for collection January 3d. The San Angelo bank sent 
direct the Belton bank for payment. The Belton bank stamped 
January 1927, charged the account the ap- 
pellant, delivered the canceled check the appellant issued 
its own draft for said sum, and sent back the San 
Angelo bank. Upon receipt said draft the San Angelo bank 
issued deposit slip appellee for the amount the draft, subject 
its final payment, and sent the draft its correspondent bank 
Dallas, Tex., for collection. The Belton bank was placed the hands 
the state banking commissioner the close its business the 
afternoon January 1927. The draft was never paid. 

The appellant all times after drew its check had deposit 
the Belton bank sufficient funds pay it, and either the draft the 
would have been paid cash the Belton bank upon personal 
presentation and demand made therefor prior the closing 
its doors January 7th. 

Appellee sued the San Angelo bank, and the banking 
commissioner, for the amount the policy. The appellant defended 
the court below and insists here that under the undisputed facts 
above recited its check was paid and that was discharged. The 
banking commissioner admitted liability the amount $740 either 
Peterson the appellant company. The trial court rendered 
judgment favor appellee against appellant for the full amount 
the policy and favor appellant over against the banking com- 
missioner for like amount. 

The action the Belton State Bank, when the San Angelo bank 
sent said check it, same, returning the drawer 
marked charging the amount thereof against appellant’s 
account, issuing its stead its own draft, which was returned and 
the San Angelo bank for collection, whose conduct the 
matter was authorized, ratified and confirmed appellee, constituted 
payment said check and released appellant from further liability 
under the though said draft was never paid. This 
question seems not have been passed directly this state, though 
somewhat similar question was involved City Paso Ins. 
Co. (Tex. Civ. App.) 278 231. Identical transactions either 
fact principle other states have, however, been held con- 
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stitute payment check and release the drawer thereof from 
further liability. See O’Leary Abeles, Ark. 259, 791, 
Am. St. Rep. 291; Winchester Milling Co. Bank, 120 Tenn. 225, 
66, 68. The same rule has also been laid down the United 
States Supreme Court City Douglas Federal Reserve Bank, 
489, Ct. 554, Ed. 1051; Federal Reserve Bank 

The judgment the trial court therefore reversed and judgment 
here rendered that appellee take nothing against the appellant, but 
that have judgment against James Shaw, state banking commis- 
sioner, for the sum $740, with interest thereon the rate 
per cent. per annum, from January 1927. 


BAUGH, his motion for rehearing appellee very earnestly 
insists that all said transactions were merely parts the efforts 
collect the check drawn the appellant the Belton bank, that said 
check was never fact paid, and that therefore the appellant’s 
obligation appellee was never discharged, citing particularly the 
ease Waggoner Bank Trust Co. Gamer Co., 113 Tex. 213 
927. read this carefully before writing our opinion. 
not think applicable this that case the check 
was never paid. The drawee bank issued draft other instru- 
ment its own lieu the check. The controlling question there, 
and the one decided the Supreme Court, was whether not the 
original bank with whom the check was deposited for collection, and 
its correspondent bank through which was sent, were guilty 
their failure collect the check. 

the instant case think was clear case negligence 
the part the San Angelo bank send the check deposited with 
direct the payee bank for when other channels for 
lection Belton were available it. Numerous could cited 
sustain this proposition. However, response special issues 
submitted, the jury found that the appellee both authorized and 
ratified the conduct the San Angelo bank the premises, and 
there appeal from the finding. Hence that question not before 
for decision. 

well settled, stated the Waggoner Bank Trust Co. 
Case, supra, that the mere delivery the check drawn 
the debtor does not itself discharge the debt the absence 
express agreement that effect. the instant case, however, have 
another obligation executed the bank itself lieu the check, 
which the debtor was not party, and with which appellant had 
nothing do, which new obligation was accepted, even though sub- 
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ject subsequent payment, the San Angelo bank and the ap- 
pellee. Under these and cited, think that the 
appellant’s obligation appellee was discharged. The motion 
therefore overruled. 


TITLE INSURANCE POLICY DOES NOT COVER 
LOSSES DUE FORGED INDORSEMENTS 


State rel. Missouri Abstract Guaranty Co. Globe Indemnity 
Co., Kansas City, Mo., Court Appeals, (2d) 668 


The plaintiff company issued policy guaranteeing the 
Gaston Realty Co. that the title one Potts certain real estate 
was valid. Thereupon the Gaston Co. took note and deed 
trust the property and delivered two checks for the amount 
the note. The note and deed were forgeries and the checks were 
forged indorsements. The plaintiff company made 
good the amount the Gaston Co. and brought this suit against 
the notary, who took the acknowledgment the deed, and the 
surety his bond. was held that they were not liable. The 
payment the Gaston Co.’s checks forged indorsements was not 
valid against the Gaston Co. The company could still hold the 
drawee bank liable and had, therefore, suffered 
sequently the plaintiff had suffered damage and could not 
recover. 

NOTE: The Missouri Abstract Co. referred the opinion 
different places the plaintiff, the relator the respondent. 


Action the state Missouri, the relation and the use 
the Missouri Abstract Guaranty Co., against the Globe Indemnity 
Co. and another. Judgment for relator, and defendants appeal. Re- 
versed and remanded. 

Lathrop, Morrow, Fox Moore, Richard Righter, and Henry 
Fox, all Kansas City, for appellants. 

Rosenberger, Freet, Kansas City, for respondent. 

WILLIAMS, C.—This appeal from the court 
Jackson County, Missouri. action law for damages against 
notary publie and surety upon the bond. The Missouri Abstract 
Guaranty Co. the plaintiff. Raymond Comstock the notary 
and the Globe Indemnity Co. the surety the bond. 
alleged that Comstock certified notary that one Luther 
Potts appeared before him and acknowledged certain deed trust; 
that truth and fact the certificate acknowledgment was untrue 
and false, and that the said Luther Potts did not appear before the 
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said Comstock notary public, and did not acknowledge the deed 
trust. 

further alleged that the said Luther Potts was unknown 
the notary public, Raymond Comstock, although the acknowledg- 
ment recited Potts was personally known Comstock that the deed 
trust certified the notary purported secured real estate 
Kansas City, Mo., and said deed trust secured note for $1,250; 
that Ira Gaston Realty Co. paid $1,250 for the note; that the plain- 
tiff, being engaged the business guaranteeing titles real estate 
and the validity deeds trust and mortgages, relied upon the truth 
the certificate acknowledgment made Comstock, and, rely- 
ing, issued Ira Gaston Realty Co. certificate guaranty, 
guaranteeing that said deed trust was the first valid and subsisting 
lien upon the real estate described; that thereafter the Ira Gaston 
Realty Co., its assignee, discovered that the acknowledgment was 
false, and that Potts did not sign the deed trust, and, therefore, 
the deed trust was not valid lien upon the real estate; that 
Gaston Realty Co., its assignee, made demand under the con- 
tract guaranty, and that the Missouri Abstract Guaranty Co. 
paid the Ira Gaston Realty Co., its assignee, $1,250, and dis- 
charged its obligation under said guaranty; that took assign- 
ment said note indorsement, and under and virtue the 
guaranty agreement the Missouri Abstract Guaranty Co. became 
subrogated all the rights the Ira Gaston Realty Co. its 
assignees the premises. 

The answer Raymond Comstock was general denial. The 
separate answer the Globe Indemnity Co. was general denial. 

The evidence showed that December, 1923, one Lasister came 
one Ira Gaston and represented that was the real estate busi- 
ness partnership with Luther Potts; that Luther Potts owned cer- 
tain real estate and they desired loan $1,250 this property. 
Lasister brought the abstract, together with preliminary opinion 
the title guaranty policy. These were shown Gaston. Gaston drew 
deed trust and note for $1,250, and delivered them Lasister, 
who was have Potts sign them. These papers were returned signed 
and acknowledged before appellant Comstock notary public. 
title guaranty policy was secured these papers. Gaston paid out 
$1,144.99 two checks pay for this note and deed trust, the 
difference being represented certain expenses and commission. 
The payments were made Lasister checks drawn the order 
Luther Potts. The checks purported have been indorsed Potts. 
The indorsements the checks were guaranteed the Swope Park 
State Bank and the Commerce Trust Co., the stamp 
the back thereof. These checks were paid the Westport Avenue 
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Bank and charged the account Gaston. Luther Potts testified 
did not sign the indorsements the back the checks, never had 
seen the checks until July, 1925, and did not receive any the 
proceeds. 

Gaston sold the note and mortgage one Jarvis, and delivered 
the title policy him, duly assigned blank the relator, week 
days after the loan was made. appears that Luther Potts 
did not execute the deed trust the notes question; that had 
never met Comstock his life. The fraud was approxi- 
mately year later. that time Jarvis, the then owner the note, 
accompanied Gaston, made demand upon the relator for $1,250 
under the policy title insurance. The relator made investigation, 
became that the note and deed trust were forgeries, and 
thereupon paid Jarvis the sum $1,250. Relator then brought suit 
against the notary, Comstock, and the surety his notarial bond, 
the Globe Indemnity Co., for the amount which had paid out and 
interest. witness for defendant testified the effect that the relator 
relied upon the truth the acknowledgment when issued its policy 
title insurance. 

the close the case instruction the nature demurrer 
the evidence was asked defendants, which was refused. The 
case was submitted the jury, and verdict rendered for $1,432.80, 
and judgment rendered thereon. From this judgment, defendants 
have, appropriate steps, appealed this court. 

The policy title insurance follows: 


Abstract Guaranty Co. doth hereby guar- 
antee Ira Gaston Realty executors and administrators, 
and all persons whom said indebtedness may assigned, from 
all loss damage not exceeding twelve hundred and fifty dollars, 
which the said party guaranteed, may sustain reason defects 
the title the said Luther Potts, set forth said Schedule 
the real estate interest therein, described said Schedule 
reason liens and other matters are set forth 
Schedule hereto annexed, subject the conditions and stipulations 
hereto annexed and made part this policy.’’ 


Underneath the description the deed trust were these words: 


foregoing deed trust valid and subsisting lien the 
property above described, subject only the exceptions noted 
Schedule hereto attached.’’ 


There was mortgage deed trust exception Schedule 
The payment the Westport Avenue Bank the cheeks drawn 
Ira Gaston, payable Luther Potts, and the indorsements 
which were forged, was the cause, any, the damage the plain- 
tiff. This, think, was not covered the policy insurance, 
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the policy guarantees against ‘‘defects the title the said Luther 
The indorsements the checks Luther Potts were guar- 
anteed the Swope Park State Bank and the Commerce Trust Co. 
The Westport Avenue Bank had right charge these checks 
the Gaston. bank has right charge the 
its depositor money paid forged indorsements. stated 
the Union Co. Springfield Grocer Co., 143 Mo. App. 
300, cit. 307, 126 996, 998: 

all intents and purposes, law, the money the defendant 
still the hands the National Exchange Bank. The draft never 
having been paid the real indorsee, the plaintiff, but stranger, 
whose name was forged indorsee, law, the money represented 
the draft still the hands the National Exchange Bank, and 
still the property the defendant and subject appropriated 

the same effect Bank Bank, 109 Mo. App. 665, 
537, and McCornack Central State Bank, 203 Iowa, 833, 211 

follows, therefore, that Gaston suffered loss, the money 
Gaston still the Westport Avenue Bank. Union Co. 
Springfield Grocer Co., supra. think the case Hatton 
Holmes, Cal. 208, 1131, directly point. 

Respondent contends that sues its own direct cause action 
against appellants, and not upon the theory subrogation. The in- 
structions show. this does not answer the proposition 
that, Gaston’s money still the bank, the eyes the law 
has suffered damage, and, course, Gaston has suffered 
damage, then the relator, even though sues its own right, cannot 
have suffered damages. 

next urged that notary must know, his peril, that the 
grantor the man him be. that this 
proposition well supported authority. State rel. Ogden 
Surety Co., 187 Mo. App. 39, 172 1172 and State rel. 
Hallen, 165 Mo. App. 422, 146 1171. That, however, does not 
reach the very root this case, wit, the question damages. 
What have said regard the policy title insurance answers 
the third point. 

contended respondent that the relator cannot 
denied simply because Gaston may have cause action upon the 
forged checks. follow the rule laid down Union Co. 
Springfield Grocer Co., supra, must hold that, money 
the bank, there has been damage proven. think the court 
erred failing instruct the jury return verdict for the de- 
fendants. 

The judgment reversed, and the cause remanded. 


